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1 Updated 11-12Wis. Stats. DAMAGES, LIABILITY , MISCELLANEOUS 895.01

CHAPTER 895

DAMAGES, LIABILITY , AND MISCELLANEOUS PROVISIONS
REGARDING ACTIONS IN COURTS

SUBCHAPTERI 895.457 Limiting felon’s right to damages.
DAMAGES, RECOVER, AND MISCELLANEOUS 895.46 Stateand political subdivisions thereof to pay judgments takgainst
PROVISIONS REGARDING ACTIONS IN COURS officers.
895.01 What actions survive; actions not to abate. 895.47 Indemnification of the Wgconsin State Agencies Building Corporation
895.02 Measure of damages against personal representative. andthe Wisconsin State Public Building Corporation.
895.03 Recovery for death by wrongful act. 895.472 Indemnification of a financial institution.
895.031 Recovery from estate of wrongdoer SUBCHAPTER Il
895.035 Parental liability for acts of minor child. o ) EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY
895.037 Abortions on or for a minor without parental consent or judicial waiver ggs 475 Exemptionfrom civil liability for furnishing safetyinspection or advisory
895.038 Partial-birth abortions; liability services.
895.04  Plaintiff in wrongful death action. 895.48 Civil liability exemption; emayency medical care.
895.043 Punitive damages. ) ) ) 895.4802Civil liability exemption; hazardous materials.
895.044 Damages for maintaining certain claims and counterclaims. 895.4803Civil liability exemption; information concerning paternity
895.045 Contributory negligence. - 895.481 Civil liability exemption; equine activities.
895.046 Remediesagainst manufacturers, distributors, sellers, and promoters 5.482 Civil liability exemption; ski patrol members
produqts.__ 895.483 Civil liability exemption" regional and local .ergency response teams
ggggg E:a%%%?:;lgyzﬂto or motorboat owner limited land@he!( sponsoring agenciesg.
895.049 Recoveryby a person who fails to use protectheadgear while operating 895.485 Civil liability exemption; agencies, foster parents and family-operated

grouphome parents.
Civil immunity exemption; reports of insurance fraud.
Civil liability exemption; employment references.
Civil liability exemption; owner or person in lawful possession of the
premises.
895.489 Civil liability exemption; tenancy references.
895.497 Civil liability exemption: furnishing safety services relating to child safety
restraintsystems.
895.506 Civil liability exemption; weight gain and obesity claims.
895.51 Civil liability exemption: food or emgency household products; dena
tion, sale, or distribution.
895.512 Civil liability exemption; access to toilet facility
895.514 Civil liability exemption; Health Insurance Risk-Sharing Plan and

certainmotor vehicles.
895.05 Damages in actions for libel. gggjg?
895.052 Defamation by radio and television. 895.488
895.055 Gaming contracts void. ’
895.056 Recovery of money wagered.
895.057 Action against judicial dicer for loss caused by misconduct.
895.06 Recovery of divisible personalty
895.065 Radioactive waste eng@ncies.
895.07 Claims against contractors and suppliers.
895.09 Scrap metal or plastic bulk merchandise container theft; civil liability
895.10 Tort actions in residential real estate transactions.
895.14 Tenders of money and property
895.28 Remedies not mged.

895.33 Limitation of suretys liability. Authority. . . ]
895.34 Renewal of sureties upon becoming ifisignt and eflects thereof. 895.515 Civil liability exemption; equipment or technology donation.
895.345 Justification of individual sureties. 895.517 Civil liability exemption: solid waste donation or sale.
895.346 Bail, deposit in lieu of bond. 895.52 Recreational activities; limitation of property owners’ liability
895.35 Expenses in actions against municipal and ottéreos. 895.523 Recreationafctivitiesin a school building or on school grounds; limita
895.36 Process against corporation or limited liability compariie. tion of liability. ) o . o
895.37 Abrogation of defenses in employee personal injury actions. 895.525 Participationin recreational activities; restrictions on civil liability
895.375 Abrogation of defense that contract was champertous. assumptiorof risk. - R )
895.42 Depositof undistributed money and property by personal representativ885-526 Pa_rtlkmpatlon ina snow sport; restrictions on civil liabilitgssumption of
andothers. MsK.
895.43 Intentional killing by beneficiary of contract. 895.527 Sportshc_)oting range activities; limitations on liabiléyd restrictions on
895.435 Intentional killing by beneficiary of certain death benefits. operation.
895.441 Sexual exploitation by a therapist; action for 895.529 Civil liability limitation; duty of care owed to trespassers.
895.442 Sexual exploitation by a member of the gigraction for 895.53 Civil and criminal liability exemption; tests for intoxication.
895.443 Physicalinjury, emotional distress, loss or damagdeseti by members 895.54  Liability exemption; notification of release.
of certain groups; action for 895.55 Liability exemption; oil dischaye control.
895.444 Injury caused by criminal gang activity; action.for 895.555 Civil liability exemption; anhydrous ammonia.
895.445 Damage to certain machines; action for 895.56 Liability exemption; handling of petroleum-contaminased under con
895.446 Property damage or loss caused by crime; action for tractwith the department of transportation.
895.447 Certain agreements to limit or eliminate tort liability void. 895.57 Damages and immunity; unauthorized release of animals.
895.448 Safety devices on farm equipment, ordinary negligence. 895.58 Liability exemption; use of special waste under public works contracts.
895.449 Action for loss caused by failure to pay for gasoline or diesel fuel. 895.59 Liability exemption; disclosure of rule violations.
895.45 Service representatives for adult abusive conduct complainants. 895.61 Asbestos successor corporation; limitation on liability
895.453 Payments of chiropractic services from attorney contingency fees.  895.62 Useof force inresponse to unlawful and forcible entry into a dwelling,
895.455 Limits on recovery by prisoners. motor vehicle, or place of business; civil liability immunity
SUBCHAPTERI 3. Causes oéction for the recovery of the possession of real
estateand for the unlawful withholding of the possession of real
DAMAGES, RECOVER, AND MISCELLANEOUS estate. )
PROVISIONS REGARDING ACTIONS IN COURS 4. Causes of action for assault and battery
5. Causes of action for false imprisonment.

895.01 What actions survive; actions not to abate. (1) 6. Causes of action for invasion of privacy
(am) In addition to thecauses of action that survive at common 7. Causes of action for a violation 0f%68.31 (2m)or other
law, all of the following also survive: damageto the person.

1. Causes of action to determine paternity 8. Causes of action for all damage done to the property rights

2. Causes of action for the recovery of personal property @rinterests of another
the unlawful withholding or conversion of personal property 9. Causes of action for goods taken and carried.away
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895.01 DAMAGES, LIABILITY , MISCELLANEOUS Updated 11-12Wis. Stats. 2

10. Causes of action for damages done to real or persofl03and another stagrongful death statute applies, the terms and limitations
estate in s. 895.04 do not apply\aranka vWadena Insurance Compa@@13 WI App56,
. 348Wis. 2d 11, 832 N.W2d 133 12-0320

11. Equitable actions to saside conveyances of real estate.

12. Equitable actions to compel a reconveyance of real est&85.031 Recovery from estate of wrongdoer . If the
13. Equitable actions to quiet the title to real estate. deathof a person is caused by a wrongful act or omission-com

14. Equitable actions for specific performance of contracfBitted in this state that, if death had not ensued, would have
relatingto real estate. entitledtheinjured party to maintain an action and recover-dam

. . agesand the wrongdoer dies prior to the time of the death of the
(bm) Causes of action for wrongful death shall survive tr]ﬁured person, the wrongdoer shall be liable for damages not

deathof the wrongdoer whether or not the death of the wrongdQgistandingeither death. Any righdf action against a deceased
occurredbefore or after the death of the injured person. wrongdoerunder this section shall be enforced by bringing an
(2) An action does not abate by the occurrence of any eveniéfionagainst the deceased wrongdsgrersonal representative.
the cause of action survives or continues. History: 1993 a. 4862001 a. 102
History: Sup. CtOrder 67 Wis. 2d 585, 760 (1975), 771977 c. 1761987 a.

399 1993 a. 4811999 a. 852007 a. 101 N . .
Punitivedamages incident to damages for the pain arfierisgf of a decedent may 895.035 Parental liability for acts of minor child. (1)

be awarded to the estateaftjen vFord Motor Co97 Wis. 2d 260294 N.wd 437 (@) In this section, “custody” means either legal custody of a child
(1980). undera court order under 867.2250r 767.41, custody of a child

A paternity action may not be brought against a deceased putative Retemity i i i
of N' L. B. 140 Ws. 2 200411 NW2d 144(Ct. App. 1987). undera stipulation under §67.34or actual physical custodyf

A claim forloss of enjoyment of life caused by professional negligence of men@ichild. “Custody” does not include legal custpdsg deflned_
healthprofessionals survived the death of the alleged victim. Sawysidelfort, ~unders.48.02 (12) by an agency or a person other than a child’
227Wis. 2d 124595 N.W2d 423(1999),97-1969 birth or adoptive parent

A survival claim accrues when, with reasonable diligence, the decedent s.hou'ldI - . )
havediscovered the claim, but no later than the date of death. Estate of Mdeillv  (b) In determining which pareias custody of a child for pur
rick, 231 Ws. 2d 546605 N.W2d 645(Ct. App. 1999)99-0787 Bosesof this section, the court shall consider which parent had

Parentof minor children have separate claims for pre—death and post-death | S . o h ;
of society and companionship, and damages are not cagyiad wrongful-death &&ponsibilityfor caring forand supervising the child at the time

limit. Hegarty vBeauchaine2006 W1 App 248297 Wis. 2d 70727 N.w2d 857  the act that caused the injygamage or loss occurred.
04-3252

Undersub. (1) (0) [now sub. (1) (bm)] and s. 895.04 (2), a wrongful death claim (2) (&) The parent or parenteith custody of a minor child, in
doesnot survive the death of the claimant. LomscBisdiqui, 2007 Wi 92302 Ws. ~ any circumstances where he, she, or they may not be liable under
2dA519 735 ’;"-WZd 5;2 321231:551 59 sunive th doerConti the common laware liablefor damages to propertfor the cost

cionsunder ss. 551.41 an 59 survive the defdtie wrongdoerContiner  of repairing or replacing property or removing the marking, draw
tal Assurance Co..\American Bankshares Co#83 F Supp. 1751980). ing, Writing, or etching from property regarding a violatiomder
5.943.017 for the value of unrecovered stolen propestyfor per

895.02 Measure of damages against personal repre - lini ibutabl il lici f
sentative. When any action described in895.01 (1)shallbe fﬁé‘?ﬁﬁ‘é”ry attributable to a willful, malicious, or wanton act o

rosecutedo judgment against theersonal representative, the . N .
Blaintif‘f shall kj)e gntitled tcgJ recovel;ﬁc?nly for thepvalue ofgheds __(b) 1. The parent or parents with custody of their minor child
taken,including any unjust enrichment of the defendant, otrfer arejointly and severally liable with the child for the damages
damagesctually sustained, without any vindictive or exemplarj"Posedunder s943.51for their childs violation of $943.50
damagesor damages for alleged outrage to the feelings of the 2. If a parent is jointly and severally liable under this para
injured party graphand has physicgllacement of the child, the parexiiabil-

History: Sup. Ct. Order67 Wis. 2d 585, 784 (19751977 c. 1762001 a. 102 ity is limited to that percentage representing the time that the child

actuallyspends with that parent.

895.03 Recovery for death by wrongful act. ~ Whenever 3. Notwithstanding sulf1), a parent does not have custody

the death of a person shall be caused by a wrongful act, neglecyos child for purposes of this paragrapht the time of the vioka
defaultand the act, neglect or default is sastwould, if death had {jo the child has been freed from the care, custads control

notensued, have entitied the party injured to maintain an actigfthe parent through marriage or emancipation or if at thedime
andrecover damages in respect thereof, then and in every sytllyiglation the parentioes not reasonably have the ability to
casethe person who would have been liable, if death had nQercisesupervision and control of the child because the child is

ensuedshall be liable to an action for damages notwithstanding,controllableor because another person hsrfered with that
the death of the persdnjured; provided, that such action shall b%arent’sexercise of supervision and control.

broughtfor a death caused in this state. 2a) Th i ts with tod . hild
A complaintalleging that the defendant shot the plaitgihusband and that the ( g) éparent or parents with custo f/a minor child are

shootingwas wrongful was sfi€ient tostate a cause of action. KellyMohrhusen, liable for th_e cost of _the repailj or repla_c_ement of, or the removal
50Wis. 2d 337184 N.Ww2d 149(1971). of the etching, marking, drawing or writing from, property dam

It is suficient if the death was caused by a wrongful act, neglect, or default in thj P i i ihi
state. It is not necessary that the death occur in the state. The statute includes ¢ das the result of a violatioaf an ordinance that prOthItS

dealingwith breach of warranty arising out of contract. Schnabbwd MotorCo. _ intentionaletching or marking, drawing or writing with paint, ink

54 Wis. 2d 345195 N.W2d 602198 N.W2d 161(1972). or othersubstance on the physical property of another without the
A decedent must have had an actionable claim for damages at the time @rdeaigther’s consent.

awrongful death cause of action to exist. If the statute of limitations would have ) i . . .

barred the decedent from bringing a medical malpractice action, had the deceden2m) (&) If a juvenile ora parent with custody of a juvenile

lived, a wrongful death action based on #iileged malpractice is also barred. Miller fajls to pay restitution under €38.245 938.32 938.34 (5

v Luther 170 \Ws. 2d 429489 owizd BS1(Ct. App. 1992). 8 343?4)y 938.3450r 938.45 (1r) (a)?:ls ordezred by a ((:o)urt
This section does not provide when a claim for damages due to wrongful de% : ' . . y

accruespr when it must be brought, or when it will be lost. A derivative claim foassignedo exercise jurisdiction under cH8 and938, a court of

damagesiue towrongful death is controlled by the specific statute of limitations foprimi iurisdicti ici i
medicalmalpractice, s. 893.55, rather than the genverahgful death statute of limi Eriminal jurISdICtIOI’l ora mun|C|paI court or as agreed toina

tations,s. 893.54, and accrues on the same date as the medical negligence acmsif‘éﬁfrEd proseCUtiOU agreement if _it appears likely that the
whichit is based — the date of injuryot the date of death. EstateGsinrich vOHIC  juvenile or parent will nopay restitution as ordered or agreed to,

InsuranceCompany2009 WI 67 318 Wis. 2d 553769 N.W2d 481 07-0541 i~ it : ;
This section says nothing about who can bring a wrordgfath claim, or who the the victim, thevictim's Insurey the representatlve of the DUbIIC

defendantsan be. The statute only permits the representativeleteased to main intereStund_e!' $938.090r the agencyas defined in 938.38 (1)
tain an action the deceased could have maintained had he or she lived. Iyl no(a), supervising the juvenile may petition the court assigned to

ventthe father of a fetus killed in a car accident from suing the insurer of thesfet icairriedint
mother Tesar vAnderson2010 Wi App 16, 329 W, 2d 240789 N-wd 351 EXercisejurisdiction under chs48 and 938 to order that the

09-1993 amountof restitution unpaid by the juvenile or parent be entered
The cause of action authorized under s. 895.03 appligsto deaths caused in and docketed as a judgment against the juveaild the parent

Wisconsin. HoweveMisconsin courts must allow plairf§fto sue undeanother ; : : : ot :
interestedstates law when no \igconsin law provides for the action ands@nsin with CUStOdy of the Juvenlle and in favor of the victim or the vic

hasno public policy against recoveryWhen there is noause of action under s. tim’s insurer or both. A petition under this paragraph may be filed
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after the expiration of the deferred prosecution agreement, camaritableorganization that is designatég the court. Commu
sentdecree, dispositional order or sentence under which the resiiy service work maye in lieu of restitution only if also agreed
tution is payable, but no later than one year after the expirationtofby the public agency or nonprofit charitablgamizationand
the deferred prosecution agreement, consent decree, disposititayathe person to whom restitution is owed. The court may utilize
orderor sentence or any extension of the consent decree, dispasly available resources, including any community service work
tional order or sentence. @dgment rendered under this paraprogram,in ordering the juvenile or parent to perform community
graphdoes not bar the victim or the victigrihsureyor both,from  servicework. The number of hours of community service work
commencing another action seeking compensation from the jukgguiredmay notexceed the number determined by dividing the
nile or the parent, or both, if the amount of restitution orderegnountowed on the restitution, forfeiture or suraby the
underthis paragraph is less thane total amount of damagesminimumwage established under a4 for adults in nonagricel
claimedby the victim or the victing insurer ture, nontipped employment. The court shall ensiiat the juve

(b) If ajuvenile or a parent with custody of a juvenile fails taile or parent is provided with a written statement of the terms of
pay a forfeiture as ordered by a court assigned to exercise jurisdite community service order and that the community service order
tion underchs.48 and938, a court of criminal jurisdiction or a is monitored.

municipalcourt, if a juvenile or a parent with custanlya juvenile (3) An adjudication undes.938.1830r 938.34that the juve
fails to pay costs as ordered by the casgtignedo exercise juris pjle violated a civil law or ordinance, is delinquenti®in need
diction under chs48 and938 or a municipal court, if a juvenile of protection and services unde®88.13 (12)based on proof that
fails to pay a surchge asordered by a court assigned to exercisge juvenile committedhe act, subject to its admissibility under
jurisdiction under chs48 and938or a court of criminal jurisdic 5.904.1Q shall, in an action under suft), stop a juvenile parent

tion or if it appears likely that the juvenite the parent will not o parents from denying that the juvenile committed the act that
paythe forfeiture or surchge as ordered, the representative of the.q ,itedin the injury damage or loss.

public interest under £38.09 the agencyas defined in £38.38 .
(1) (a), supervising the juvenile or the law enforcement agerlﬁyg(j% E_I)Ex::heptfor recovery under sub(;la) g;;o;_rentfall theft under
that issued the citation to the juvenile may petition the coupt24s-2% the maximum recovery under tissctionfrom any par

assignedo exercise jurisdiction under cht8 and938to order entor parents may not exceed $5,000 for damages resulting from

thatthe amount of the forfeiture, surcharor costs unpaid by the @ny oneact of a juvenile in addition to taxable costs and disburse
juvenile or parent be entered and docketed as a judgment agal %ptsand reasonablattorney fees, as determined by the court.
the juvenile and the parent with custody of the juvenile and [h 2 OF more juveniles the custody of the same parent or parents
favor of the county or appropriateunicipality A petition under COMmMit the same act the total recovery under this section may not
this paragraptmay be filed after the expiration of the dispositiondfXc€€d$5,000, in addition to taxable costs and disbursements.
orderor sentence under which the forfeiture, surghar costs is | "€ maximum recovery frorany parent or parents for retail theft
payable put no later than one year after the expiration of the dfRY their minor child is established unde®©d3.51

positional order or sentence or any extension of the dispositiona4a) (a) The maximum recovery under this section &y
orderor sentence. schoolboard or a governing boay a private school from any par

(bm) 1. Before issuing an order under.gayor (b), the court €ntor parents with custody of a minor child may meoteed
assignedo exercise jurisdiction under ch8 and938shall give $20,000for damages resulting from any one act of the minor child
thejuvenile and the parent notice of the intent to issue the orderaddition to taxable costs and disbursements and reasonable
andan opportunity to be heard regarding the ordée court shall attorneyfees, as determined b_y the court, for _damages caused to
give the juvenile and the parent an opportunity to present evidetig@school board or the governing body of a private school by any
asto the amounof the restitution, forfeiture or surclyarunpaid, of the following actions of the minor child:
but not as to the amount tie restitution, forfeiture or surclugr 1. An act or threat that endangers the propbggilth or safety
originally ordered. The court shall also give the juvenile and tlg¢ persons at the school or under the supervisioa school
parentan opportunity to present evidence as to the reason for thghority or that damages the property of a school board or the
failure to pay the restitution, forfeiture or suraperand the ability governingbody of a privateschool and that results in a substantial
of the juvenile or the parent to pay the restitution, forfeitusier disruptionof a school day or a school activity
charge. In consideringhe ability of the juvenile or the parentto 5 ap act resulting in a violation of 843.01 943.02 943.03
paythe restitution, forfeiture or surctye, the court may consider g, 05 943.060r 947.015
the assets, as well as the income, of the juvenile or the parent and’ _ )
may consider the future ability of the juvenile or parent to pay the (£) In addition to other recoverable damages, damages under

restitution, forfeiture or surchaye within the time specified in s. Par.(&) may include the cost to the school board or the governing
893.40 body of a private school in loss of instructional time directly

o . . . . re[sultingfrom the action of the minor child under p@).
. In proceedings under this subsection, the court assigned 1o . . .
exercisejurisdiction under chs48 and 938 may take judicial  (€) If 2 or more minor children in the custody of the same par
notice of any deferred prosecuticagreement, consent decree€Ntor parents are involved in the same action unde(@gathe
dispositionalordet sentence, extension of a consent decree, dietal recovery may not exceed $20,000, in addition to taxable
positionalorder or sentence or any other finding or order in tHfSts disbursements angasonable attorney fees, as determined
recordsof the juvenile maintained by that court or the municipdly the court.
court. (d) If an insurance policy does not explicitly provide coverage
3. In proceedings under thisibsection, the juvenile and thefor actions under paga), the issuer of that policy is not liable for
parentmay retain counsel of their own choosing at their ow#he damages resulting from those actions.
expensebut a juvenile or a parent has no right tarégresented (5) Thissection does not limthe amount of damages recover
by appointed counsel in a proceeding under this subsection. able by an action against a child or children except trat
(c) The court assigned to exercise jurisdiction under 4Bs. @mountso recovered shall be reduced and apportioned by the
and938 may order thathe juvenile perform community serviceamountreceived from the parent or parents under this section.
work for a public agency or nonprofit charitablganization that ~ (6) Any recovery of restitution under this section shall be
is designated by the court in lieu of makirggtitution or paying reducedby the amount recovered as restitution for the same act
the forfeiture or surchge. If the parent agrees to perform eomunders.938.245 938.32 938.34 (5) 938.343 (4)or 938.45(1r)
munity service work in lieu of making restitution or paying théa). Any recovery ofa forfeiture under this section shall be
forfeiture or surchaye, the court may order that the parent pereducedby the amount recovered as a forfeiture for the sache
form communityservice work for a public agency or a nonprofitinders.938.34 (8)938.343 (2)r938.45 (1r) (b) Any recovery
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895.035 DAMAGES, LIABILITY , MISCELLANEOUS Updated 1-12Wis. Stats. 4

of a surchage under this section shall be reduced byatmeunt 895.038 Partial-birth abortions; liability . (1) In this see
recovered as a surclgarunder $938.34 (8d) tion:

(7) This section does notfatt or limit any liability of a parent  (a) “Child” has the meaning given in840.16 (1) (a)

unders.167.10 (7)or 343.15 (2) (b) “Partial-birth abortion” has the meaning given i040.16
History: 1985 a. 31; 1987 a. 271993 a. 711995 a. 2477, 262, 352, 1997 a. (l) (b)
27, 35, 205, 239, 252 1999 a. 932; 2003 a. 1382005 a. 443.265 . . . .
This section imposes absolute liability on parents once all elements have been(2) (a) Except as provided in péb), any of the following per
established.Accordingly the defense of contributory negligence is unavailable t8onshas a claim foappropriate relief against a person who- per

ts. First Bank Southeast Bentkowski 138 Ws. 2d 283405N.W.2d 764(Ct. laim 1 .
Rop 1087y, ouineastEEnToWsELSE TS 3 4Ct " forms a partial-birth abortion:

An “act” under sub. (4) is a complete course of conduct. What distinguishes a 1. If the person on whom a partial-birth abortion was per
singleact from multiple acts is whether: 1) afaiént period of time separates the ; i
conduct;2) the conduct occurred at separate locations; and 3) tleedésiinct difer- formedwas a minarthe parent of the minor

encein the nature of the conduct. In cases of improper sexual contact, thegary 2. The father of the child aborted by the partial-birth abortion.
not make an individual damage determination for each act. N.E.Strigel,208 e - .
Wis. 2d 1, 559 N.W2d 256(1997),95-0755 (b) A person specified in pggr) 1.or2. does not have a claim

Unders. 938.34 (5) (a) assessing the damages to the victim is the first step inuimdlerpat (a) if any of the following apply:

court’sdetermination of restitution and determining the amount the juvenile is capa . .
ble of paying is the second. Whichever amount is lower is the maximum amount that 1. The person consented to performance of the partial—birth

the court may order as restitution. Under sub. (2m) (a) courts are without authogiportion.

to order that the “total damage” figure be converted to a civil judgment. Sub. (2m) . .

(a) allows only for the conversion of restitutioBtate vAnthony D.2006 WI App 2-_ The pregnancy of the woman on whom the pa(tlal_—blrth

218,296 Wss. 2d 771723 N.W 2d 77505-2644 abortionwas performed was thiesult of a sexual assault in viola
The constitutional validity of parental liability statute€’Connor 55 MLR 584.  tjon of 5.940.225 944.06 948.02 948.025 948.06 948.085 or

drice?-sr.E: See also the notes to s. 343.15, for patal responsibility for minor 948.09that was committed by the person.
(3) The relief available under suf2) shall include all of the

895.037 Abortions on or for a minor without parental ~ following:
consent or judicial waiver. (1) DerFINITIONS. In this section: (a) If the abortionwas performed in violation of €40.16

(a) “Abortion” has the meaning given in48.375 (2) (a) damagesrising out of the performance of the partial-batior

(c) “Emancipated minorhas the meaning given in48.375 tion, |ndud|ng .damages for personal injury and emotional and
(2) (e) psychologicaldistress.

(2) PeNALTIES. (a) Any person who, in violation of48.375 _ (b) Exemplary damages equal to 3 times the cost of the partial—
(4), intentionally performs or induces an abortion on or for a minBith abortion.
whomthe person knows or has reason to know is not an emanci(4) Subsection(2) applies even if the mother of the child
patedminor may be required to forfeit not more than $10,000.aborted by the partial—birth abortion consented to the perfor

(b) Any person who intentionally violates48.375 (7) (epr manceof the partial-birth abortion.

809.105(12) may be required to forfeit not more than $10,000. History: 1997 a. 2192005 a. 277 o )
. . . A Nebraska statute that provided that no partial birth abortion can be performed
(3) CiviL REMEDIES. (a) A person who intentionally V|_0|atesunless't is necessary to save the life of the mother whosis ladangered by a physi

$.48.375 (4)s liable to the minor on or for whom the abortion Waﬁal?issg(r)dﬁrsphgjigﬂ;"rtesgaog g%slg%i&r)y is unconstitutional. Stentgev. Cart
performedor induced and to the mirigrparent, guardian and arﬁefede'rai Partial-BirAbartion Ban Ak of 2003 is distinaui

: . — guishable fr@tern-
legal custodian for damages arising out of the performancebg}gand is constitutional. GonzalesGarhart550 U.S. 124127 S. Ct. 1610167
inducemenbf the abortion including, but not limited wamages L. Ed. 2d 48q2007).

for personal injury and emotional and psychological distress. Enforcementf s. 940.16 is enjoined und@arhart. Hope clinic vRyan,249F.3d
603(2001).
(b) If a person who has beawarded damages under [{aj
provesby clear 3{;;’ lconvmcmg eV|dke|nce tl;]at thelation ﬁf l‘T’ B95.04  Plaintiff in wrongful death action. (1) An action
48.375(4) was willful, wanton or reckless, that person shall als@} \rongful death may be brought tiye personal representative

beentitled to punitive damages. N of the deceased person or by ferson to whom the amount
(c_) A conviction under jsqhQZ) (E_i)IS not a condl_tlon pre(_:edent recoverecbelongs.

to bringing an action, obtaining a judgmentofiecting that judg (2) If the deceased leaves surviving a spouse or domestic part

mentunder this subsection. nerunder chz70and minor children under 18 years of age with

(d) A person who recovers damages under(pgor (b) may  whosesupport thaleceased was legally ched, the court before
alsorecovemreasonable attorney fees incurred in connection wifthomthe action is pending, or if no actiongiending, any court
theaction, notwithstanding 814.04 (1) of record, in recognition of the duty and responsibility of a parent

(e) A contract is not a defense to an action under this substsupport minor children, shall determitiee amount, if anyto
tion. be set aside for the protection of such children aftersidering

() Nothing in this subsection limits the common law rights ¢he age of such children, the amount involved, the capacity and
parentsguardianS, |ega| custodians and minors. integrity of the surVIVI_ng SpOL!SG _or surviving dome$t|c partner

(4) CoNFIDENTIALITY. The identity of a minor who is the sub @ndany other facts or information it may have or receive saiti
ject of an action under this section and the identity of the rsinofMountmay be impressed by creation of an appropriateitien
parentsguardian and legalustodian shall be kept confidential/@vor of such childreror otherwise protected as circumstances
and may not be disclosed, except to the court, the parties, tfiey warrant, busuch amount shall not be in excess of 50% of the
counselwitnesses and other persons approved by the court. Afitamount received after deduction of cagftsollection. If there
papersiled in and all records of a court relating to an action und@feno such surviving minor children, the amount recovered shall
this section shall identify theinor as “Jane Doe” and shall iden belong and be paid to the spouse or domestic partner of the
tify her parents, guardian and legal custodian by initials oklly deceasedif no spouse or domestic partner survives, to the
hearingsrelating to an action under this section shall be held ileceased’dineal heirs as determined by&52.0% if no lineal
chamberainless the minor demands a hearing in open court ameirssurvive, to the deceassdirothers and sisters. If any such
herparents, guardian or legal custodian do not object. If a pubi@ative dies before judgment in the action, the relative next in
hearingis not held, only the parties, their counsel, witnessels ordershall be entitled to recover for the wrongful deasurviv
other persons requestby the court, or requested by a party anithg nonresident alien spouse or a nonresident alien dorpestic

approvedby the court, may be present. ner under ch770and minor children shall be entitledttebene
?ﬁstory: 1t_99|lhal-d_263d? Vedeallowing abortion is upheldyt vari at fits of this section. In cases subjéots.102.29this subsection
eessential holaing oev eallowing abortion Is upheldyut various state g ’ . :
restrictions on abortion are permissible. Planned Parenth@asey505 U.S. 833 shall ap’p!y Only t,o thesurvwlng Spouse or surviving domestic
120L. Ed. 2d 6741992). partner’sinterest in the amount recovered. If the amount allocated
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to any childunder this subsection is less than $10,00808.10 “Pecuniaryinjury” under sub. (4) includes the loss of any benefit, including social

; ; uritydisability benefits, that a plaintitvould have received from the decedent.
may be applied. Every settlement in wrongful death cases gif; 3t ioit. State Farmi5L . 2d 455444 N W2d 453(Ct App. 1989)

which the deceased leaves minor children Undeyéh&s Pf age This section is inapplicable in medical malpractice actions. There is no cause of
shall be void unless approved by a court@ford authorized to actionin an adult child for the lossf society and companionship of a parent. Dzia
acthereunder doszv. Zirneski, 177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993).
. The damage limitation under sub. (4) is inapplicable to medical malpractice
(3) If separate actions are brought for the samengful actionsin which death resulted. Sub. (2) does not prevent a minor from bringing an
death they shall be consolidated on motion of any patipless actionfor a loss of companionship when malpractiegses a paresttieath, includ
suchconsolidation is so ffcted that single judgment may be ing when the decedent is survived by a spouse. JeliSik Paul Fire & Casualty Ins.

. . . C0.182 Wis. 2d 1 512 N.W2d 764(1994).
enteredprotecting all defendants and so thatisfaction of such ™ Ajthough only one parent was the named insured under an uninsured motorist

judgment shall extinguish all liability for the wrongful death, hasurancepolicy paying benefits for the wrongful death of the parents’ child, this sec

actionshall be permitted to proceed except that of the persofigl] requires paymerdf the proceeds to both parents. Brufld®@udential Property

representative. ggi:;gzlljglty Insurance C@N00 WI App 69233 Ws. 2d 523608 N.w2d 371

(4) Judgmenfor damages for pecuniary injury from wrongful Retroactivencreases in the statutory damage limits were unconstitutionad. Nei

i i n v American National Property & Casualty G000 WI 83 236 Ws. 2d 41,
deathmay be awarded to any person entitled to bring a wrongflfl /4P erEr e & eed S AR Y o o wick 2002 W1 125257 Ws. 20

deathaction. Additional damages not to exceed $500,000 pgrs53 N.W2d 266 00-0361
occurrencen the case of a deceased mjror$350,000 pevccur Therule that one who claims subrogation rights, whether under the aegis of either

i i amnd legal or conventional subrogation, is barred from any recovery utilesasured is
rencein the case of a deceased adult, for loss of society adewhole is applicable in wrongfuleath actions. Yéngful death plaintfs are

panionshipmay be awarded to tispouse, children or parents Oﬂanntitledto be made whole for thdisses, but not more than whole tfie extent that
thedeceased, or to the siblingsthe deceased, if the siblings werevrongful death plaintifs receive a portion of damages for expenses they have not
f ; incurredafter having been made whole, they have been unjustly enriched. .Petta v
minorsat the time of the death. . ABC Insurance Ca2005 WI 18 278 Ws. 2d 251692 N.W2d 639 03-0610
(5) If the personal representatibbeings the action, the per  Sub.(4) does not: 1) nullify the state constitutional right to have a jury assess dam

sonalrepresentative may also recover the reasonable cost of magsunder Art. I, s 5; 2) violate separation of powers principlesiinying the bound
sbetweerjudicial and legislative branches; 3) violate constitutional equal protec

cal expensesfuneral expenses, including the reasonable cost{ Iﬁguarantees; and 4) does not violate substantive due process. Maati2004
acemetery lot, grave marker and care of the lot. If a relative brings10q 274 Ws. 2d 28 682 N.w2d 866 00-0072 Partially overruled on other

the action, the relative may recover such medical expensg@unds.Bartholomew.vV\Asconsin Patients Compensatieand,2006 W1 91293

: : 3. 2d 38 717 N.W2d 26 04-2592
funeral expenses, InCIUdmg the cost of a cemetery lot, gra hejury award of noneconomic damages for pre—death claiamely the claim

markerand care of _the lot, on beha'_f Of_ himse” or herself or of amy the deceders'pre-death pain and fering, and the jury award for pre-dedbs

personwho has paid or assumed liability for such expenses. of society and companionship are governed by the cap set forth in the medical mal
practicestatutes, s. 893.55, and not the wrongful death statute, this section. Bartholo

(6) Wherethe wrongful death of a person creates a Causen@wv. Wisconsin Patients Compensation FUR@Q6 WI 91 293 Ws. 2d 38 717

actionin favor of the decedestestate and also a cause of action.w.2d216 04-2592

in favor of a spouse, domestic partner under7atQ, or relatives Parentof minor children have separate claims for pre-death and post-death loss
; f R ; ; of society and companionship, and damages are not cagphd wrongful-death

asprovided in this section, suspouse, domestic partner rela ;™ eqary v Beauchaine2006 Wi App 248297 Ws. 2d 70727 N.W2d 857

tives may waive and satisfy the esti@ause of action in connec 04-3252

tion with or as part of a settlement and disgleanf the cause of = Unders. 895.01 (1) (o) and sub. (2), a wrongful death alaiesnot survive the

; ; : deathof the claimant. In a non—-medical malpractice wrongful death case, suider
actionof the Spouse, domestic partner relatives. (2), a new cause of action is availablghe next claimant in the statutory hierarchy

(7) Damagesfound by a juryin excess of the maximum In a medical malpractice wrongful death case, eligible claimants under s. 688007

A ot subject to a statutory hierarchy like claimants under sub. (2). Howezenedi
amountspecmedln SUb'(4) shall be reduced by the court to SLICPgal malpractice wrongful death case, adult children of the deceased are not listed as

maximum. The aggregate of the damages covered by $4bs. gjigible claimantsand are therefore not eligible because of the exclusivity of s.

and(5) shall be diminished under&95.045if the deceased or per 655.007 as interpreted i€zapinski.Lornson v Siddiqui, 2007 WI 92302 Wis. 2d

sonentitled to recover is found negligent. 51§ 735 N-r\lNzld 5_5|05—2315d_f_ A “ehildren” with “minor” i i bsect
History: 1971 c. SQSUD. Ct. 0I’del67 Ws. 2d 585, 784 (1975)1_975 c. 94.91 ecausdhe egis ature modified “children” with “minor” ia diferent subsection

. of this section of the statute, the only reasonable interpretation of the legislature’
g’g&_j‘fgglcé 138;?39278; %%%;5223&72 céé.g%.%Ii a. 3151985 a. 1301989a. unmodifieduse of the word “children” in sub. (4) is that the term includes both adult

) . e . . andminor children. Pierce.\AmericanFamily Mutual Insurance Compar007
Statutoryincreases in damage limitations recoverable in wrongful death actiofg App 152 303 Ws. 2d 726736 N.W2d 247 06-1773

constitutechanges in substantive rights and not mere remedial changes. Bradley ¥pis'section does not provide for the recovery of lneritance by a party on
Knutson,62 Wis. 2d 432215 N.W2d 369(1974). ] ) behalfof a class of heirs. Despite the uséhefplural “lineal heirs,” the statute clearly

A parent may maintain an action for loss of aid, comfort, so@etycompanion  contemplateshat each relative will, in turn, have the right to bring an action for
shipof an injured minor child on the condition that the parents’ cause of action-is cafftongful death. The use of the plural “heirs” encompasses exactly the situation when
binedwith that of the child for the chilsl'personal injuriesShockley vPrier66 Wis.  two or more heirs in the same tier of succession in the statutory hierarchy bring a
2d 394 225 N.W2d 495(1975). wrongful death action togetherEstate of Lamers.\American Hardware Mutual

In an action for wrongful death by 2 children of the deceased, the fffaiatiire ~ InsuranceCo.2008 WI App 165314 Ws. 2d 731761 N.W2d 38 07-2793
to join 3 other siblings who would otherwise have been indispensable parties was nét surviving spouse cannot disclaim a wrongful death claim under s. 854.13 so as
fatal to the courts subject matter jurisdiction becauskdafvits submitted to the trial to pass ownership dhat claim to the deceasedineal heirs. Bowen.\American
courtindicated that the 3 siblings weneavailable. Kochel.\Hartford Accident & Family Insurance Compang012 WIApp 29 340 Ws. 2d 232811 N.W.2d 887

IndemnityCo.66 Ws. 2d 405225 N.W2d 604(1975). 11-0185 ) )
A judgment under sub. (2) means a final, not interlocujadgment. Collins v Sub.(4) does not expand tiutass of claimants who may recover loss of society
Gee,82 Ws. 2d 376263 N.W2d 158(1978). and companionship damages beyond those who may recover for wrongful death

Thetrial court in a wrongful death action should inform the jury of statdiioiga- ~ Undersubs. (1) and (2). Sub. (Aiits the availability of loss of society and compan
tionson recoveryif any. Peot vFerraro83 Ws. 2d 727266 N.W2d 586(1978). ionshipdamages to certain persons within the class of claimants entitled to bring
A posthumous illegitimate child may not maintain an action for the wrongful de %ng;ugi%awsacztéog;?gﬁe“ mn;eégfglﬁ%nfgg Insurance Compag@12 Wi
of the putative fatherRobinson vKolstad,84 Wis. 2d 579267 N.W2d 886(1978). The cause of action authorized under s. 895.03 apphigsto deaths caused in

This section does not require that proceeds be equally divided bepae®mts. \yisconsin. HoweveMisconsin courts must allow plairfifto sue undeanother

Keithleyv. Keithley 95 Ws. 2d 136289 N.W2d 368(Ct. App. 1980). interestedstates law when no \léconsin law provides for the action ands@onsin
Punitive damages are not recoverable incident to damages for wrongful deathsno public policy against recoverywhen there is noause of action under s.
Wangenv. Ford Motor Co97 Ws. 2d 260294 N.W2d 437(1980). 895.03and another staerongful death statute applies, the terms and limitations

This section does not permit an estate to recaveits own behalf, damages for in s. 895.04 do not apply\aranka vWadena Insurance Compa@913 W1 App56,
the decedens pecuniary loss. ®iss v Regent Properties, Ltii18 Wis. 2d 225346 ~ 348Wis. 2d 1.1, 832 N.W2d 133 12-0320

N.W.2d 766 (1984). There may not be separate recovery for both an estate and its beneficiaries. Bell
Recoveryunder sub. (7) ibarred by s. 895.045 if a decedsntegligence was V. City of Milwaukee,746 F2d 1205(1984).

greaterthan any individual tortfeas@. Delvaux vVanden Langenbgy130 Ws. Expandingand limiting damages for pecuniary injury due to wrongful death.

2d 464 387 N.W2d 751(1986). Schoone1972 WBB No. 4.

A spouses claim under sub. (4) for loss of society and companionship is additionalCauseof actionby parents sustained for loss of society and companionship of child
to a common law claim for loss of consortiyior to the death of the deceased.tortiouslyinjured. 1976 WLR 641.
Kottkav. PPG Industries, Ind.30 Wis. 2d 499388 N.W2d 160(1986).

A person who “feloniously and intentionally” kills has her spouse is not a surviv . f
ing spouse for purposes of sub. (2) and is treated as haeidgceased the decedent.895-043 Punitive damages. (1) DeriNniTioNs. In this see
Stienbarthv. Johannesl44 Ws. 2d 159423 N.W2d 540(1988). tion:
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895.043 DAMAGES, LIABILITY , MISCELLANEOUS Updated 11-12Wis. Stats. 6

(a) “Defendant” means the party against whom punitive-dam A defendant conduct giving rise to punitive damages need not be directeel at
specificplaintiff seeking punitive damages in order to recover under the statige. W

agesare SOUght' cherv. Mitsubishi Heavy Industries America, I2005 WI 26 279 Wis. 2d 6 694
(b) “Double damages” means those court awards made und&y.2d 32001-0724

i i ; Sub.(3) requires evidence of either malicious conduct or intentional disregard of
astatute prowdlng for twice, 2 times or double the amount of dame rights of the plaintff not both. Henrikson.\6trapon2008 WI App145 314 Wis.

agessuffiered by the injured party 2d 225 758 N.W2d 205 07-2621
(C) “Plaintiff” means the party seeking to recover punitive Sub.(3) sets the bar for the kind of evidence required to support a punitive damage
awardand does not expand the categofgases where punitive damages may be
damages. awarded.In cases in which punitivdamages are barred in the first instance, the stan
(d) “Treble damages” means those cawards made under dafgg Wndzudcglég%egfhbv\%dl%?ggm&g;o play Groshek vTrewin, 2010 WI
o . s. . —
a statute prowdlng for 3 times or treble the amount of dama hedue process clause does not permit a jury to base an award of punitive damages

sufferedby the injured party in part upon its desire to punish the defendant for harming persons who are not before

f ; thecourt. Howeverevidence of actual harm to nonparties can hegihtov that the
(2) Scope. This section does not apply dgvards of double conductthat harmed the plaintifilso posed a substantial risk to the general public,

damagesr treble damages, or tioe award of exemplary damagesind so was particularly reprehensible. Thieprocess clause requires state courts
underss.46.90 (9) (agnd(b), 51.30 (9)51.61 (7)55.043 (9m) to prcl)vide assqr%nfce Lhatjuries azje seeking simplyht_? determineﬁr&prehensibility and
(2) and (b), 103.96 (2) 134.93 (5) 146.84 (1) (b)and (bm), (s B/ U/, Caeet 2l S Gaggony o e 74
153.76252.14 (4)252.15 (8) (3)610.70 (7) (b)943.245 (2nd The availability of puﬁitive damages dewpends) on the chara€tére particular

(3) and943.51 (2)and(3). conductcommitted rather than on tifeeory of liability propounded by the plairftif

L . " Therecovery of punitive damages requiteat something must be shown over and
(3) StANDARD OoFcoNDUCT. The plaintif may receive punitive apovethe mere breachf duty for which compensatory damages can be given: Uni

damagesif evidence is submitted showing that tbefendant fied Catholic Schools of Beaver Dam Education Associatidsniversal Card Ser

] i P ; i ; vicesCorp.34 F Supp. 2d 714(1999).
aCtedma"CIQUSIy toward th.e plainfior in an intentional disre The Future of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1.
gardof the rights of the plainfif

(4) ProcepuRE. If the plaintif establishes a prima facie cas@95.044 Damages for maintaining certain claims and

for the allowance of punitive damages: counterclaims. (1) A party or a party attorney may be liable
(a) The plaintif may introduce evidence of theealth of a for costs and fees under this section for commencing, using, or
defendantand continuingan action, special proceeding, counterclaim, defense,

(b) The judge shall submit tive jury a special verdict as tocrosscomplaint, or appeal to which any of the following applies:
punitive damages oif the case isried to the court, the judge shall  (a) The action, special proceeding, counterclaim, defense,
issuea special verdict as to punitive damages. crosscomplaint, or appeal was commenced, used, or continued in

(5) APPLICATION OF JOINT AND SEVERAL LIABILITY. The ruleof badfaith, solely for purposes of harassing or maliciously injuring
joint and several liability does not apply to punitive damages. another.

(6) LIMITATION ON DAMAGES. Punitive damages received by (b) The party or the party’attorney knewor should have
the plaintiff may notexceed twice the amount of any compens&nown, that the action, speciptoceeding, counterclaim, defense,
tory damages recovered by the plaingf $200,000, whichever crosscomplaint, or appeal was without any reasonable basis in
is greater This subsection does not apply to a pldistfeking law or equity and could not be supported by a good &liment
punitive damages from a defendant whose actions undef3®ub.for an extension, modification, or reversal of existing. law
includedthe operation of a vehiclecluding a motor vehicle as  (2) Upon either partys motion made at any time during the
definedunder s340.01 (35)a snowmobile as defined under proceedingor upon judgment, i court finds, upon clear and eon
340.01(58a) an all-terrain vehicle as defined undeB40.01 yincing evidence, that subil) (a)or(b) applies to an action or spe

(29), a utility terrain vehicle as defined unde8.33 (1) (ng)and cjal proceedingsommenced or continued by a plaiiif a coun
aboat as defined under30.50 (2) while under the influence of terc|aim’ defense7 or Cross Complaint Cor*nr‘neﬂced7 used, or

anintoxicant to a degree that rendered the defendant incapablgftinuedby a defendant, the court:
safeoperation of the vehicle. In this subsection, “intoxicant” has (a) May, if the party served with the motion withdraws, or

the meaning given in $80.50 (4e) . ; - ;
History: 1995 a. 171997 a. 711999 a. 792005 a. 156, 71; Stats, 2005 s, PPropriatelycorrects, the action, special proceediogunter
895.0432005 a. 38&. 216 2009 a. 2742011 a. 2 208 s. 35.17 correction in (6). Claim, defense, or cross complaint within 21 days after service of

NOTE: The first 3 cases noted below werdecided prior to the adoption of  the motion, or within such other period as the court may prescribe,
$.895.85 [now s. 895.043]. awardto the party making the motion, as damages, the actual costs

Punitive damages may be awarded in prodiietsility cases. Judicial controls ; ; ; P
overpunitive damage awards are establishedngtn vFordMotor C0.97 Ws. 2d incurredby the party as a result of the action, special proceeding,

260, 294 N.W2d 437(1980). counterclaim,defense, or cross complaint, including the actual
_ Guidelinesfor submission of punitive damages issues to the jury in a produsgasonableattorney fees the party incurred, including fees
',{Ia\‘j\',"%gﬁ?c"’t"id'scfggj)d- altér v Cessna Aircraft Cdl21 Ws. 2d 221358 jncyrredin any dispute over the application of this section. In
W, . App. . . .
In awarding punitive damages, the factors to be considered are: 1) the grievousqgst?rmmmgWhether to award, and the approprlate am@jn_t
of the wrongdogs acts; 2) the degree of malicious intent; 3) the potential damage tolamagesinder this paragraph, the court shall take into consider
might have been caused by the acts; and 4) the defesidhiitty to pay An award  gtion thetimely withdrawal or correction made by the party served
is excessive if it inflicts a punishment or burden that is disproportionate to thewror\}g. .
doing. That a judge provided a means for the defenieatoid paying the punitive With the motion.

damageswarded did not rendéne award invalid. Gianoli.\Pfleiderey209 Ws. (b) Shall. if a withdrawal or correction under ,OGI) is not

2d 509 563 N.W2d 562(Ct. App. 1997)95-2867 imel d dto th King th X 4
Nominal damages may support a punitive damage award in an action for int&l{me y made, awar to the party making the motion, as e_1mages,
tionaltrespass. A grossly excessjuenishment violates due process. Whether-punthe actual costs incurred by the party as a result of the action, spe

tive damages violate due process depends on: 1) the reprehensilifigyconduct; i i i i
2) the disparity between the harmfsuéd andhe punitive damages awarded, and.CIaI proceeding, counterclaim, defense, or cross complaint,

3) thedifference between the award and other civil or criminal penalties authoriZ&luding the actual reasonable attorney fees the party incurred,
x inl%%sged. Jacque Steenbey Homes 209 Ws. 2d 605563 N.W2d 154(1997),  including fees incurred in any dispute over the application of this
A circuit court entering default judgment on a punitive damages claim must maﬁ(%cnon' .
inquiry beyond the complaint to determine the merits of the claim and the amount to(3) If a party makes a motion under s(®), a copy of that
beawarded. Apex Electronics CorpGee217 Ws. 2d 378571 N.W2d 23(1998). - motionand a notice of the date of the hearing on that mstiai
The requirement under sub. (3) that the defendant acirfimtentional disregard D€ Served on any party who is not represented by counsel only by
of the rights of the plainfif necessitates that thdefendant act with a purpose to disre personalservice or by sending the motion to the party by Fegis
gardthe plaintif’s rights or be aware that his or her conduct is substantially cert; gredmail
to result in the plaintffs rights being disregarded. The act or course of conduct m '
be deliberate and must actually disregard the rights of the pfaintither it bea (4) If an award under this sectimafirmed upon appeal, the

right to safetyhealth or life, a property right, or some other right. There is no requiri ;
ment of intent to injureor cause harm. &ther v Mitsubishi Heavy Industries Sppellatecourt shall, upon completlctm‘ the appeal, remand the

America,Inc. 2005 WI 26 279 Ws. 2d 6 694 N.w2d 320 01-0724 actionto the trial court to award damagesctonpensate the suc
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7 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.045

cessfulparty for the actual reasonable attorney fees the pautedto the defective product. The result of that multiplication is
incurredin the appeal. the individual product defendastpercentage of responsibility
(5) If the appellate court finds that sb) (a)or (b) applies for the damages to the injured par#y product defendant whose
to an appeal, the appellate court shall, upon completion of tisponsibilityfor the damages to the injured party is 51 percent or
appealremand the action to the trial court to award damagesrireof the total responsibility for the damages to the injured party
compensatghe successful party for all the actual reasonable attés jointly and severally liable for all of the damages to the injured
neyfees the party incurred in the appeal. An appeal is subjecpfsty. The responsibility of a product defendant whose responsi
this subsection in its entirety if any element necessary to succddidy for the damages to the injured party is less than 51 percent
onthe appeal is supported solely by aguanent that is described of the total responsibility for the damages to the injured party is
undersub.(1) (a)or (b). limited to that product defendastpercentagef responsibility for
(6) The costs and fees awarded under s(®s.(4), and(5) thedamages to the injured party
may be assessed fully against tyety bringing the action, special  (e) If the injured partyis not barred from recovery under par
proceedinggcross complaint, defense, counterclaim, or appeal (), the fact that the injured parsytausal responsibility for the
the attorney representirige party or both, jointly and severally injury is greater than an individual product defendam@sponsi
or may be assessed so that the party and the attorney each sty for the damages to the injured party does not bar the injured
portion of the costs and fees. party from recovering from that individual product defendant.

(7) Thissectiondoes not apply to criminal actions or civilfor  (f) Thissubsection does not apply to actions based on-negli
feiture actions. Subsectigis) does not apply to appeals under genceor a breach of warranty

809.107809.3Q or974.050r to appeals of criminal or civibrfei- History: 1971 c. 471993 a. 4861995 a. 172005 a. 1552011 a. 2
ture actions. Cross—reference: See s891.44for conclusive presumption that child under 7
History: 2011 a. 2 cannotbe guilty of contributory negligence.

Ordinary negligence can beompared with negligence founded upon the safe—
. . placestatute, and in making the comparison, a violation of the statute is not to-be con
895.045 Contributory  negligence. (1) COMPARATIVE  siderednecessarily as contributing more than the common~law contriboéa
NEGLIGENCE. Contributory negligence doest bar recovery in an gence. It s not prejudicial error to not call attention to thdeiént standards of care
action by any person or the persenlegal representative toina safe—place case when appropriate jury instructions are used. LovAliee v

f : : PR velopment Corpd5 Wis. 2d 340173 N.W2d 196(1970).
recoverdamages for neg“gence resultlng in death or in Injury RFAdoptingthe doctrine of pure comparative negligence is a legislative mefter

personor propertyif that negligence was not greater than the negentv. pabst Brewing Cat7 Wis. 2d 120177 N.W2d 513(1970).

ligenceof the person against whoracovery is sought, but any Thereis no distinction betweeactive and passive negligence as to responsibility
damagesallowed shall be diminished in the proportion to thér injury or full indemnity to aortfeasor whose negligence was passive. Pachowitz
amountof negligence attributed to the person recovering. THMeVilwaukee & SuburbanansportCorp.56 Ws. 2d 383202 N.W2d 268(1972).

; I ; For the purpose of applying the comparative negligence statute, both the causes of
negllgencmf the plalntlf shall be measured separately against ﬂégtionfor medical expenses atabs of consortium are derivative. The causal negli

negligenceof each person found to be causally negligent. Thgnceof the injured spouse bapslimits the recovery of the claiming spouse pursuant
liability of each person found to be causally negligent whose perthe termsf the statute. White vunder 66 Wis. 2d 563225 N.W2d 442(1975).
centaga)f causal negligence is less than 51% is limited to the perThe contributory negligence of the plaifit§pectator in viewing an auto race was

H : nat greater than defendants’ negligence as a mafttawv when the plaintifdid not
centagenf the total causal neg"gence attributed to that person'r lizethat watching from a curve would be more dangerous than sitting in the grand

personfound to be causallyegligent whose percentage of causalandwas not aware that tires wouilg into the spectator area, there was no warning
negligence is 51% or more shall be jointly and severally liable fgipotential dangers, and she was watching thedlasely immediately prior to the
the damages allowed. accident. Kaiser v Cook,67 Ws. 2d 460227 N.W2d 50(1975).
. . . Thetrial courts denial of a motion by 2 employee-defendants to direct the jury to
(2) ConceRrTEDACTION. Notwithstanding sulfl), if 2 or more  considerthe employes negligence iiits special verdict, even though the emplésyer
partiesact in accordance with a common schemelan, those liability extended only to workers compensation, was an. e@onnav. West Shore
partiesare jointly and severally liable for all damagesulting Eduipment68 Ws. 2d 42227 N.w2d 660(1975).

: : f Thetrial courts instruction to the jury not to compute all of the damages the plain
from that action, except as provided ir895.043 (5) tiff sufered, but only that portionaused by the defendantiegligence, was ero

(3) ProbpuCT LIABILITY. (@) In an action by any person toneous. This section requires the jury to find 10@%the plaintif's damages, which
recoverdamages for injuries causby a defective product basedarethen reduced by themount of contributory negligence. NimmetPurtell,69

. . . 2 ) A Wis. 2d 21,230 N.W2d 258(1975).
ona claim of strict Ilab'“ty the fact finder shall first determirfe Conductconstituting implied or tacit assumption of risk is not a bar to an action

theinjured party has the right to recover damagesddso, the for negligence. Polsky. Levine,73 Wis. 2d 547263 N.W2d 204(1976).
fact finder shall determine whatercentage of the total causal A minor injured duringemployment cannot be clyad with contributory negi

ihili ini i i gencewhen the employment is in violation of child labor lawssd@le v Hasslinger
responsibilityfor the injury resulted from the contributory negli OWis. 2 194 255 NW2d 314(1077)

gencepf the "?J.”red person, what percentage resulted from t?]%Vhenthe courfgranted judgment notwithstanding the verdict regarding 2 ef sev
defectivecondition of theproduct, and what percentage resultegtal defendants found causalhegligent, and the percentage of negligence reallo

from the contributory negligence of any other person. catedaffected damages but not liabilitthe plaintifs should have been given the
fthe ini f | | . .ﬁﬂptlon of a proportional reduction of the judgment or a new trial. Chaseneral
(b) If the injured partys percentage of total causal responsibilotors Corp.80 Wis. 2d 93 258 N.w2d 680(1977).

ity for _the injur_y_is greater than the percentage resulting fhem ~ If acourt can fings matter of law that a party is causally negligent, contrary to the
defective condition of the product, the injured party may noiyry's answerand the jury attributesome degree of comparative negligence to that

; ty, the court should change the causal negligence answer and permit the jury’
basedon the defect in the product, recover damages from tiEH- 5 Tt Aia e e eI 80 Ws. 2d 213258 N Wad 693(1977).

manufacturerdistributor seller or anyother person responsible When blowing snow obstructed a drivervision, but the driver did not reduce

for placing the product in the stream of commerce. speedand a parked truck on the highway “loomed up” out of the sth@ndriver was

(C) If the injured part)S percentage of total causal r35p0n5'b|ﬁla\7\?gg@§?1“g$?;as matter of lavNelson vTravelers Ins. CA80 Wis. 2d 272259

ity for the injury is equal to dess than the percentage resulting the+emegency doctrine” relieves a person for liability for his actions when that
from the defective condition of the product, the injured party mayrsonis faced with a sudden ergency he or she did not create. The “rescue rule”

recoverbut the damages recovered by the injured party shall B IEee0 lougt 0 200 o0 e e e o1 &l negiigencs I therr
d|m'n|5hedby the percentage attributed to that 'njured party actionsare unreasonabie under the circumstances. @oAlsderson80 Ws. 2d

(d) If multiple defendants are alleged to be responsible for th& 259 N.w2d 672(1977).

defectivecondition of the product and the injured partyw'x Thenegligence of a tortfeasor dismissed from a lawsuit on summary judgment as
! s . __beingless or equally negligent as the plafrtdn be considered by the jury in appor

barredfrom recovery under p.E(b),_ the fact finder shall determmetioningthe total causal negligence of the remaining parties. Grb4iswestSpeed
the percentagef causal responsibility of each product defendarys,inc. 81 Ws. 2d 129260 N.w2d 36(1977).
for the defective condition of the product. The judge shall therNegligenceper se arising out of a breach of a safety statutebmapmpared with
multiply that percentage of causal responsibility of each prodlﬁgg‘a‘g’;g"" negligence. Locicera interpace CorpB3 Wis. 2d 876266 N.w2d
defendantfor the defectlve .C.Ol’ldltlon Qf ,the product by the- per Contributorynegligence, if proved, is a defense in a strict liability case. Austin v
centageof causal responsibility for the injury to the person attritFordMotor Co.,86 Ws. 2d 628273 N.W2d 233(1979).
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In a safe place case, comparatiegligence instructions need not direct the jury Wisconsin’sModified, Modified Comparative Negligence LavKircher Wis.
to consider the defendastigher duty of care. BronsBischof, 89 Wis. 2d 80277  Law. Feb. 1996.
N.W.2d 854(1979). Enforceable Exculpatory Agreements. Pendletoiis. Waw Nov. 1997.
A motorist injuredwhile fleeing the police was, as matter of |awore negligent Wisconsin'sComparative Negligence Statute: Applying It to Products Liability
thanthe pursuing dicer. Brunettev. Employers Mutual Liability Insurance Cb07  CasesBrought under a Strict Liability ThearyPless. W. Law Aug. 1998.
Wis. 2d 361 320 N.W2d 43(Ct. App. 1982).

Failureto give the jury an emgency instruction was reversible errdespite the i H tatri _
plaintiff’s violation of several safety statutes. When an geresy instruction is 895.046 Remedies against manufacturers, - distribu

appropriates discussed. étfall v Kottke, 110 Ws. 2d 86328 N.w2d 481(1983).  tors, sellers, and promoters of products.  (1g) LEGISLA-
“Seatbelt negligence” and “passive negligence” are distinguished. Jury instradVE FINDINGS AND INTENT. The legislature finds that it is in the

tionsregarding seat belts are recommended. A method for apportioning damag ici i iahili

seatbelt negligence cases is adopted. Folayity of West Allis,113 Wis. 2d 475 Eﬁd‘bllc m.teresft t?] C'af'f?(’ produ_cbt Ilabllltlélla,mgen?r?ll)é@lmd_ the

335 N.W2d 824(1983). application of the ris (?Oﬂ'[l’l ution theory 0. 1api |.tyf|.rst
A bus driver who told anltyear-old thahe could not ride the school bus the nex@tnnouncedy the Wsconsin Supreme Court @ollins v Eli Lilly

day, but did not inform either the school or the chilgarents, was propergund Company116 Wis. 2d166 (1984), specificallyin order to return
93%]liable for injuries sustained by the boy whilding his bicycle to school the next i : f ~
day. Toeller v Mutual Service Casualty Insurance @b5 Wis. 2d 631340 N.w2d tort law to itshistorical, common law roots. This return both pro

923(Ct. App. 1983). tectsthe rights of citizens to pursue legitimated timely claims
Recoveryunder 5.895.04 (7) is barred by this sectiom dfeceders’ negligence  of injury resulting from defective products, and assures that busi

wasgreater than any individual tortfeasor Delvaux vVanden Langenbgy 130 itiar H i H
Wis, 2d 464 387 N-W2d 751(1986) nessesnay conduct activitiem this state without fear of being

A negligent tortfeasor has the right to indemnity fronindentional joint tortfea suedfor indefinite claims of harm f_rorr_l products which businesses
sor. APierringer release of the intentional tortfeasor absolved the negligent tortfe@iay never have manufactured, distributed, sold, or promoted,
sor. Fleming v Threshermes’Mutual Insurance C431 Wis. 2d 123388 N.w2d which were made and sold decades ago. The |egis|ature finds that

908(1986). P : - P
Punitivedamages may not becovered when actual damages are unavailable d&ge application of risk contribution to former white lead carbonate

to this section. Ticker v Marcus 142 Ws. 2d 425418 N.W2d 818(1988). manufacturersn Thomas vMallet 285 Ws. 2d 236(2005),was
This section is inapplicable to the equitable resolution of a subrogation dispud improperly expansive application dlfie risk contribution

Ivesv. Coopertools197 Ws. 2d 938541 N.W2d 247(Ct. App. 1995). _theory of liability announced inCollins, and thatapplication
Retroactiveapplication of the 1995 amendment of this section was uncensti

tional. Matthies v Positive Safety Manufacturing C2001 W1 82244 Ws. 2d 720 [Paiseds_UbStanti_al questions of deprivation of due process, equal
628 N.W.2d 842 99-0431 protection,and right to jury trial under the federal anés@dnsin

The 1995 amendment of sub. (1) does not apply to strict product liability actio ituti i i i i
Fuchsgrubev. Custom Accessories, In2001 WI 81244 Ws. 2d 758628 N.W2d réfonstltutlons. ThelengIat.ure. finds that_thIS section protect_s the
833 98-2419 right to a remedy found iarticle I, section 9, of the iAtonsin

Only a tortfeasor found to be 51% or more causally negligent may be jointly a@bnstitution by preserving the narrow and limited application of

severallyliable for a plaintif’s total damages. That a plaiftias no negligence does i i i iahili i
not alter that rule. Thomas Bickler, 2002 Wi App 268258 Ws. o4 304 654 (e risk contribution theory of liability announced @ollins,

N.W.2d 248 01-2006 (1r) DeriNiTIONS. In this section:

Whenthe plaintif’s negligence was greater than any injsrareither the plainfif (a) “Claimant” meana person seeking damages or other relief
nor the plaintif’s spouse could recoveBpearing vNational Iron Co770 F2d 87 . L
(1985). for injury or harm to a person or property caused by or arising from

TheDue Process Clause of the 14th Amendment prohibits a state from imposénproduct, or a person amhose behalf a claim for such damages
agrossly excessiveunishment on a tortfeasorhe degree of reprehensibility of the o other relief is asserted
conductthe disparity between the harm or potential hariesed by the plaintifand N . . .
the punitive damage award, and thefefience between the remedy and other civil  (b) “Relevant production period” means the time period dur

penaltiesmposed in comparable cases are factors to be considered. Thepoost ; i ifi F
tantfactor is the degree of reprehensibili§trenke vHogner2005 WI App 194287 ing which the specific product that allegedly causethamants

Wis. 2d 135704 N.W2d 309 03-2527 injury or harm was manufactured, distributedld, or promoted.

Whena trial court finds that a small claims plaifitf actual damages exceed the (2) AppLICABILITY. This section applies to all acticingaw or
statutoryaward limit 0f$5,000, the court should apply any reduction for comparativ . _ . . .
negligenceo thedamages found before applying the statutory limit. Bryhaink, 5qL”th whenever filed or accrued, in which a claimant alleges that

2006WI App 110, 294 Wis. 2d 347718 N.W2d 112, 05-1030 the manufacturerdistributor seller or promoter of a product is

Sub.(2) is a codification of the common-law rule @ncerted—action liability dis  |j ini i i
cussedand not a new cause of actioBoncerted—action liability attaches when 2 orhab.Ie for an injury or har.m to a person Or. propemcludlng .
morepersons commit a tortious actdoncert. Even if an agreement exists, if tha@CtiONs based on allegations that the design, manufacture, dis

agreementioes not directly relate to the tortious conduct that caused the thiery tribution, sale, or promotion of, or instructions or warnings about,

agreements insuficient to satisfy the agreement required for concerted action. i ini
planamong 3 people to purchase alcohol for an underage drinker who later cauésé)JOdUCt caused or contributed to a personal Injury or harm to a

injury driving while intoxicated did not constitute a concerted action when the col€fSONOr property a private nuisance, or a public nuisance, and
mon fpljan to pttil{cpase algotnol,wasmpothalsg a gorémbel!vlm? o rIJIan to eré%%gee n theto all related oindependent claims, including unjust enrichment,
actor ariving that cause € Injuryricharas vbaager iutual Insuranci i i H H'H i
App 255 297 Ws. 2d 699727 N.W2d 6 05-2796 restitution,or indemnification.

SUb.(Iz) apt?lies only r?fter a judgt? or jumsrdglter.mined, under applicar?le;lqb _ (3) REMEDY WITH SPECIFICPRODUCTIDENTIFICATION. EXcept as
stantivelaw, that more than one tortfeasor is liable in some measure to the plain i i i i
Sub.(2) plays no role imletermining whether a given defendant may be held Iiablémv'dedm SUb'(4)’ the manUfaCture.dlsmbUtpr selley or pro
to the plaintif. Danks v Stock Building Supplyinc.2007 WI App 8298 Wis. 2d moterof a prOdUCt may be helible in an action under SU@)

348,727 N.W2d 846 05-2679 only if the claimant proves, in addition to any other elements

Sub.(2) is the codification of the common law concerted action theory of liabili i i i ot
Thereare 3 factual predicates necessary to proving concerted action: 1) there %&u”edto prove his or her claim, that the manmactw‘m”b”

bean explicit or tacit agreement among the pattieact in accordance with a mutu 1O, seller or promoter of a_prOdUCt manufactured, distributed,
ally agreed upon scheme or plan; parallel action, without more, iicietfto show  sold, or promoted the specific product alleged to have caused the
acommon scheme @lan; 2) there must be mutual acts committed in furtherance g!l imant'siniury or harm

thatcommon scheme or plan that are tortious acts; and 3) the tortious acts thai % jury '

undertakerto accomplish the common scheme or plan must be the acts that result in(4) REMEDY WITHOUT SPECIFICPRODUCTIDENTIFICATION. Sub

gavn\}az%e;é'iigga_rg?gfadge’ Mutual Insuranc2008 W1 52309 Ws. 2d 541749 jacttg sub(5), if a claimant cannot metite burden of proof under
Proportioning comparative negligence — problesfitheory and special verdict sub. (3), the manUfaqturemSt”bUt.Or selley or promoter of a
formulation. Aiken, 53 MLR 293. productmay be held liable for amction under sul§2) only if all

From defect to cause to comparative fault — Rethinking some product liabiliyf the following apply;
concepts. Twerski, 60 MLR 297.

The problem of the insolvent contributavlyse, 60 MLR 891. (a) The claimant proves all of the lollowmg: .

Punitive damage recovery in products liability cases. Ghiardi and Kir@er 1. That no other lawful process exists for themant to seek
MLR 1 (1981). , . A anyredress from any other person for the injury or harm.

The concepts of “defective condition” and “unreasonably dangerous” in products . ..
liability law. Swartz, 66 MLR 280 (1983). 2. That the claimant has $efed an injury oharm that can .

Seatbelt negligence: The ambivalentstonsin rules. McChrystal. 68 MLR 539 be caused onlypy a manufactured product chemically and physi
(1985). cally identical to the specifiproduct that allegedly caused the

Secondcollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985). ; eini
Comparative Negligence inig¢onsin. Horowitz, WBB Jan. 1981. claimant Sinjury or harm. .
Plaintiff’s failure to wear a safety beltowWers, WBB July1985. 3. That the manufacturedistributor sellef or promoter of a

Strict products liability in Wsconsin. 1977 WLR 227. productmanufactured, distributed, sold, momoted a complete
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9 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.048

integratedproduct, in the form used by the claimanto which manufacturer’sduties to manufacture, design, or provide warn
the claimant was exposed, and that meets all of the following critegs or instructions with respect to the product.

ria: 2. The claimant proves by a preponderance of the evidence
a. Is chemically and physically identical to the specific prodhat neither the manufacturer nor its insurer is subject to service
uct that allegedly caused the claimantijury or harm. of process within this state.

b. Was manufactured, distributed, sold, or promoted in the 3. A court determines that the claimant would be unable to
geographicmarket where th@njury or harm is alleged to have enforcea judgment against the manufacturer or its insurer
occurredduringthe time period in which the specific product that (b) The court shall dismiss a product seller or distributor as a
allegedlycaused the claimastinjury or harm was manufactured,defendantbased on pata) 2.if the manufacturer or its insurer

distributed,sold, or promoted. submitsitself to the jurisdiction of the court in which the sigit

c. Was distributed or sold without labeling or any distinctiv@ending.
characteristi¢dhat identified the manufacturetistributor seller (3) Derensks. (a) If the defendant proves by clear and-con
or promoter vincing evidence that at the time of the injury the claimant was

(b) The action names, as defendants, those manufactureraraferthe influence of any controlled substamceontrolled sub
aproduct who collectively manufactured at least 80 percent of sthnceanalog to the extent prohibited undeB46.63 (1) (a)or
productssold in this state during the relevant production period byadan alcohol concentration, as defined i840.01 (1v) of 0.08
all manufacturers of the product in existedecring the relevant or more, there shall be a rebuttable presumption that the clesmant’
productionperiod that arehemically identical to the specific intoxicationor drug use was the cause of his or her injury
productthat allegedly caused the claimaritijury or harm. (b) Evidence that the product, at the time of sale, complied in

(5) LimitaTioN oN LiABILITY. No manufacturerdistributor  materialrespects withelevant standards, conditions, or specifica
seller,or promoter of a product is liable under di4b).if more than tionsadopted or approved by a federal or state law or agency shall
25years have passed between the date that the manufaditurercreatea rebuttable presumption that the product is not defective.
tributor, selley or promoter ofa product last manufactured, dis  (c) The damages for which a manufactusetler or distribu
tributed, sold, or promoted the specific product chemically identior would otherwise be liable shall be reduced by the percentage
cal to the specific produdhat allegedly caused the claimant’ of causal responsibility for the claimantiarm attributable to the
injury and the date that the claimantause of action accrued. claimant'smisuse, alteration, or modification of the product.

(6) APPORTIONMENTOFLIABILITY. |f more than one manufac  (d) The court shall dismiss the claimareiction under this sec
turer, distributor selley or promoter of a product is found liable fortion if the damage was caused by an inherent characteristic of the
the claimants injury or harm under subg!) and(5), the court productthat would be recognized by an ordinary person with ordi

shallapportion liability among those manufacturers, distributorgary knowledge common to the community that uses or consumes
sellers,and promoters, but that liabilishall be several and notthe product.

Jo'l_rl?t't 2011 8. 22013 . 20 (e) A seller or distributor of aroduct is not liable to a claimant
istory: a. a. . L . .
Wisconsin Is Open for Business or Business Just as UBhalPractical Hécts for damages, if the seller or distributor receives the_product Ina
and Implications 02011 Wisconsin Act 2 Irgens. 2012 WLR 1245. sealedcontainer and has no reasonable opportunity to test or

o inspectthe product. This paragraploes not apply if the seller or

895.047 Product liability . (1) LIABILITY OFMANUFACTURER. distributormay be liable under sut2) (a) 2.or 3.
In an action for damages caused by a manufactured product baselq) SUBSEQUENTREMEDIAL MEASURES. In an action for dam
on a claim of strict liabilitya manufacturer is liable to a Claimamagescaused by a manufactured product baseddaim of strict
if the claimant establishes all of the followinga preponderance jjapility, evidence of remedial measures taken subsequent to the
of the evidence: _ ) _ _ saleof the product is not admissible for the purpose of showing a

(a) That the product is defective because it contains a manufganufacturingdefect in the product, a defect in the desigthef
turing defect, is defective in design, or is defective because gbduct,or a need for a warning or instruction. This subsection
inadequateinstructions or warnings. A product contains @oesnot prohibitthe admission of such evidence to show a reason

manufacturingdefect if the product departs from itstended aplealternative design that existed at the time when the product
design even though all possible care was exercisedh® \assold.

manufactureof the product. A product is defective in design if the

ific representation that theroduct will last for a period beyond

defectivebecausef inadequate instructions or warnings only i€5 years. This subsection does not apply to an action baged on
the foreseeable risks of harm posed by the product could hay&im for damages caused by a latent disease
beenreduced or avoided by the provision of reasonable instruc (6) INAPPLICABILITY. This section does nmﬁply to actions

tions or warnings by the manufacturer and the omission of t?} : :
instructionsor warnings renders the product not reasonably sa %{slsetgg/n ?OCHIE:T of negligence or breach of warranty

(b) That the defective condition rendered the product unreaA New Era: Products Liability in Wconsin. Edwards & Ozlap. i/ Law July
2011

sonablydangerous to ,persons, (,)r property Wisconsinls Open for Business or Business Just as USUs@Practical Eécts
(c) That the defective condition existed at tinge the product and Implications 02011 Wisconsin Act 2 Irgens. 2012 WLR 1245,

left the control of the manufacturer

(d) That the product reached the usecansumer without sub 895:048 Recovery by auto or motorboat owner  limited.
stantialchange in the condition in which it was sold. The owner of a motor vehicle or motorboahich, while being

. . . perateddy the spouse or minor child of such ownedamaged
dar(sg -gslat the defective condition was a cause of the Cla'F'n"’mgsthea result of amccident involving another vehicle or boat, may
ges. . not recover from the owner or operator of such other vehicle or
_(2) LIABILITY OF SELLERORDISTRIBUTOR. () A seller or dis poatfor such damages, if the negligence of such spouse or minor
tributor of a product is not liable based on a claim of strict liabilitghjld exceeds thanf the operator of such other vehicle or boat.
to a claimant unless the manufacturer would be liable under sypthe event that it is judicially determined that a spouse or minor
(1) and any of the following applies: operatorof the motor vehicle or motorboat is found to be guilty of
1. The claimant proves by a preponderance of the evidenessthan 50% of the causal negligence involiedn accident,
thatthe seller or distributor has contractually assuorezlof the thenin that event the owner of the motor vehicle or motorboat
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895.048 DAMAGES, LIABILITY , MISCELLANEOUS Updated 11-12Wis. Stats. 10

involved shall be entitled to recover in accordance with the coftlirectorestablished the defense of truth. Fields Foundation, L&hnstenser].03

. h S . f Wis. 2d 465309 N.W2d 125(Ct. App. 1981).
tributory negligence principles as laid down i885.045 For the “Public figure” is defined. Constitutional protections of the nemedia and an

purposef recovery of damages tiye owner under 895.048  jqividual defamer are discussed. Dennfertz, 106 Ws. 2d 636318 N.W2d 141

andfor this purpose onlythe negligence of the spouse or minog982).

operatorshall be imputed to the owner A former legislator who had gained notoriety within the district while fis@fnd

who was allegedly defamed in a radio broadcast within the district was a “public fig

. ure” for purposes of a defamation action. Lewi€oursolle Broadcasting27 Ws.

895.049 Recovery by a person who fails to use pro -  2d105377 N.w2d 166(1985).

tective headgear while operating certain motor A computer bulletiboard is not a periodical and not subject to sub. (2)Inthe

vehicles. Notwithstanding s895.045 failure by a person who Cards.nc. v Fuschettol93 Ws. 2d 429535 N.W2d 11 (Ct. App. 1995).

. L . . . . If a defamation plainfifis a public figurethere must be proof of actual malice.
operatesor is a passenger on a utility terrain vehicle, as defmed‘l‘ﬁﬁa deliberate choice of one interpretationeofiumber of possible interpretations

s.23.33 (1) (ng)a motorcycle, as defined in310.01 (32)an all-  doesnot create a jury issue of actual malice. The selective destruction by a defendant

terrainvehicle, as defined in 840.01 (2g)or a snowmobile, as of materials likely to beelevant to defamation litigation allows an inference that the
. X materialswould have provided evidence of actual malice, but the inference is of little

defined in $340.01(58a) on or of a hig.h\.Na,y to use protective weightwhen uncontroverted testimony makes the malice assertion a remote -possibil
headgeashall not reduce recovery for injuries or damages by the Torgerson vJournal/Sentinel, INn@10 Ws. 2d524 563 N.W2d 472(1997),

personor the persos’ legal representative in any civil action. Thi§5-1098 ) e o
or purpose®f libel law a “public figure” who must prove malice includes aper

sectiondoes not apply to any person required to wear Protectiy®wno by being drawn into or interiecting himself or herself into a public centro
headgeaunder s23.33 (3g)or 347.485 (1) versybecomes a public figure for a limited purpdeause of involvement in the
History: 2003 a. 1482011 a. 208 particular controversy“Public figure” status can be created without purposeful or
Whenthis section applies to prohibit a reduction of damages, it necessarily ay@duntaryconduct by the individual involved. ErdmanrBBroadcasting of Green
precludesa persors failureto wear a helmet from being considered a form of negliBay. Inc. 229 Ws. 2d 156599 N.w2d 1(Ct. App. 1999)98-2660
gence. Hardy v Hoeferle, 2007 WI App 264306 Ws. 2d 513743 N.W2d 843 _A “public dispute” is not simply a matter of interest to the public. It must be a real
06-2861 dispute,the outcome of which #dcts the general public in an appreciable way
Essentiallyprivate concerns do not becomgblic controversies because they attract
. . . . attention;the disputes ramifications must be felt by persamiso are not direct partic
895.05 Damages in actions for libel. (1) Theproprietor ipants. Maguire v Journal Sentinel, In@000 Wi App 4 232 Ws. 2d 236 605
publishereditor, writer or reporter upon any newspaper publishég/W.2d881, 97-3675

: ¢ ¢ ¢ P ; : In defamation cases, circuit courts should ordinarily decide a pending motion to
in this state shall not be liable in any civil action for libel for thﬁismissfor failure to state a claim befosanctioning a party for refusing to disclose

p_LIb”C&lt_iOﬂil_'l such neWSpap«_érf a t_I’UG and fair_ report of any judi information that would identifptherwise—anonymous members of agemization.
cial, legislative or other public 6i€ial proceeding authorized by Lassav. Rongstad2006 WI 105294 Ws. 2d 187718 N.W2d 673 04-0377

; i Thesub. (2) notice requiremeapplies to only libel in print. Schultz 8ykes2001
law or of any public statement, speeclylanent or debate in the ,,, App 255 248 Ws. 2d 746638 N.W2d 604 00-0915

course of such proceeding@his section shall not be construed t0 actual malice requires that an allegedly defamatory statement be made with
exemptany such proprietppublishey editor writer or reporter knowledgethat it was false or with reckless disregard of whether it was false or not.

iahili H H H H tual malice does not mean badent, ill-will, or animus. Repeated publication
from liability for any libelous matter contained in any headline @q‘ca statement after being informed that the statement was false deesstitite

headingstp any such report, @o libelous remarks or CcommentSactual malice so long as the speaker believes it to be true. Actual malice cannot be
addedor interpolated in any such report or made and publishigtirred from the choice of oneational interpretation of a speech over another
concerningthe same. which remarks or comments were n €?nohoov. Action Wisconsin, Inc2008WI 56, 309 Wis. 2d 704750 N.W2d 739

! -0396

utteredby the person libeled or spoken concerning the PersOfnereare two kinds of public figures: public figures for all purposes and public fig
libeledin the course of such proceeding by some other personresfor a limited purpose. Like publicfadials, public figures for all purposes must
o . oveactual malice in all circumstances. Limited purpose public figures, on the other
(2_) Beforeany C|V_|| action shall be Commenc_ed on account ‘ﬂfand,are otherwise private individuals who have a role in a specific public eontro
any libelous publication in any newspaperagazine or periodi versy. Limited purpose public figures arequired to prove actual malice only when

cal, the libeled person shall first give those allegete responsi theirrole in the controversy is “more than trivial or tangential” and the defamation

ble or liable for the publication a reasonable opportunity to corréﬁ%eng’ﬁstoztzez"Z%%’ggF,’\la%’%"&cgogyf’%’gﬁyBiSk“piC v Cicero,2008 WI App

thelibelous matter Such opportunity shall be givéy notice in " The plaintiff was a public figure for all purposes when he was involved in highly
writing specifying the article and the statements therein which @petroversiand newsworthy activities whila public ofice; the publicity and con

claimedto be false and defamatory and a statement of what Hpwersysurrounding these events continued well after the ternfioé@nded; the
aintiff remainedn the news after leavingfafe as a result of new developments in

_Claimedto be the truéacts. The notice may also _State the SOU_I’C_E? various inquiries into his fitial conduct;and he had a connection with another
if any from which the true facts may be ascertained with definitgublic official in the news. Biskupic.\Cicero,2008 W1 App 17, 313 Ws. 2d 225
nessand certainty The firstissue published after the expiration/56N.W.2d 649 07-2314

; ; B In general, the destruction of notes allows an inference thabths would have
of one week from the rece|pt of such notitell be within a rea providedevidence of actual malice. Howeythis rule is not absolute. In thiase,

sonabletime for correction. @ the extent that the true facts ar€pecausehe plaintif had not shown any way the destroyed notes might show actual
with reasonabledliligence, ascertainable with definiteness anualice,the destruction of the notes did not create a matadalal dispute preventing

certainty,only a retraction shall constitute a correction; othemiiﬁwgg%gdg;“_eznéi 4Bi5k“pi°-"0i°er°v2008 W1 App 17, 313 Ws. 2d 225756
the publication of the libeled persanstatement of the true facts, “sub (2) provides that an opportunity to correct libelous matter “shall be given by

or so much thereof as shall not be libelouamftherscurrilous, notice in writing specifying the article and the statements therein which are claimed
or otherwise improper for publication, published as the |ibe|e%be false and defamatory and a statement of what are claimed to be the true facts.

) ; : P eoptional provision:“The notice may also state the sources, if &noyn which
person sstatementshall constitute a correction within the MeaNie rye facts may be ascertained with definiteness and ceftaiogés not nullify the

ing of this section. A correction, timely published, without eomyequirementhat the notice contain a statement of what are claied the true facts.
ment,in a position and type as prominent as the alleged $éball Oncea claimant has been found to not meet the notice requirertiengstion cannot

; i revived by again attempting to comply with the notice provisions. DeBraska v
constitutea defensagainst the recovery of any damages exce! adGraphics, Inc2009 W1 App 23316 Ws. 2d 386763 N.W2d 219 07-2931

actualdamages, as well as being competent and material it Mitithe elements of a defamatory communication area fise statement; 2) commu
gation of actualdamages to the extent the correction publishegtatedby speech, conduct, or in writing to a person other than the person defamed;
doesso mitigate them. and3) the communication is unprivileged and is defamatbit is, tends to harm

History: 1993 a. 486 one’sreputation so as to lower him or her in the estimation of the community or to

’ L o deterthird persons from associating or dealing with him or fiére statement that
o ggg{;?’rt‘;’a%‘;/n;rﬁ’gftgr?‘ :tgl?yngﬁ{g@?ﬂ%ﬂ?ggﬁg;ﬁg&g{ m%m?gg“i r(])ervgf)%étir%?rof is the subject of a defamation action need not be a difeatation, but may also be
article. Westby v Madison Newspapers, 81 Wis. 2d 1 259 N.W2d 691(1977). |mp!|cat|or'11..vfg(rjy v Jf)ltjzrfil:sgéoadcaﬁorporatlon2013 WIApp 130___ Ws.

A newscaster did not act with knowledge of falsity or wittkless disregard for  |n"a defamation action brought by a private figure against a media defendant, the
thetruth by broadcasting that the plaihtifid been chged with a crime when the plaintiff has the burden of proving that the speatissue is false; this requirement
newscastewas told by a deputy shefrthat chages would bdiled. Prahl vBro-  isimposed in order to avoid the chillingedt that would be antithetical to the 1st
samle 98 Wis. 2d 130295 N.W2d 768(Ct. App. 1980). amendment'protection of true speech on matters of public concBrmy v Journal

A contract printer had no reason to know of libel and was erttitleadmmary judg  BroadcastCorporation,2013 WI App 130 Ws. 2d __ , _ N.\id
ment. Maynard v Port Publications, In@8 Ws. 2d 555297 N.W2d 500(1980).  12-1682

Sub.(2) applies to non—-media defendants, but relates only to libelous publication®ublishers’privileges and liabilities regarding libel are discussed. GeRbbert
in print media, not broadcast media. Huckdos. Schlitz Brewing CA00 Ws. 2d  Welch,Inc.418 U.S. 323
372,302 N.W2d 68(Ct. App. 1981). A public figure who suemedia companies for libel may inquire into the editorial

Thetrial court properly dismissed a defamation claim based on a letter by a medimalcessesf those responsible when proof of “actual malice” is required for recovery
directorchaging that a foundation conducted a sham nonprofit operation tsiace Herbertv. Lando,441 U.S. 1531979).
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11 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.065

The “public figure” principle in libel cases is discusseWolston v Reades (a) The stakeholder or a 3rd persothié property is still held

DigestAssn., Inc443 U.S. 1511979). . by the stakeholder or 3rd person, within 6 months after the putting
If wire service accounts of a judgeemarks are substantially accurate, a defama Ki d " £ th

tion suit by the judge is barred under sub. (1). Simonsonited Press Intern., Inc. UP, Staking or depositing of the property

500F Squ 13611980)- ol | dia and (b) The winner of the propertyithin one year from the deliv
A Misplaced Focus: Libel Law andig¢onsin$ Distinction Between Media an i

Nonmedia Defendants. Maguire. 2004 WLR 191. ery of the property to the winner

Defamation law of Wsconsin. Brody65 MLR 505 (1982). (4) This section does not apply to any property thapes
The“public interest or concern” test: Have we resurrected a standashthdtl  Mittedto be played, bet or wagered under 8i@&2to569 or under
haveremained in the graveyard? 70 MLR 647 (1987). stateor federal laws relating the conduct of gaming on Indian

lands.

895.052 Defamation by radio and television. The owner History: 1993 a. 174486 1995 a. 2251997 a. 2735.

licenseeor operator of a visual or sound radio broadcasting station

or network of stations, and the agents or employees of any sgds.057 Action against judicial officer for loss caused

owner licensee or operatashall not be liable in damages for anyhy misconduct.  Any judicial oficer who causet be brought
defamatorystatement published or uttered in, or as a para ofin a court over which the judicial fifer presides any action or
visual or sound broadcast bycandidate for political éite in  proceedingupon a claim placed in the judiciaffiogr’s hands as
thoseinstances in which, under the acts of congress or the ruigfent or attorney for collecticshallbe liable in a civil action to
andregulations of the federabmmunications commission, thethe person againsthom such action or proceeding was brought
broadcastingstation or network is prohibited from censoring theor the full amount of damages and costs recovered on such claim.
script of the broadcast. History: 1993 a. 486

895.055 Gaming contracts void. (1) All promises, agree 895.06 Recovery of divisible personalty . When personal
ments,notes bills, bonds, or other contracts, mortgages, convepropertyis divisible and owned by tenants in common and
ancesor other securities, where the whole or any pathe con  tenantin common shall claim anklold possession of more than
siderationof the promise, agreement, note, bill, bond, mortgagége tenants share oproportion thereof his or her cotenant, after
conveyancer other security shall be for money or other valuabi®akinga demand in writing, may sue for and recover the eoten
thing whatsoever won or lost, laid or staked, or betted apon ant'sshare or the valuihereof. The court may direct the juify
any game of any kind or under any name whatsqewelyany necessanyin any such action to find what specific articles or what
meanspr upon any race, fight, sport or pastime, or any wamer shareor interest belongs to the respective partes| the court
for the repayment of money or other thing of value, lent ghall enter up judgment in form for one or both of therties
advancedt the time and for the purpose, of any game, jplety againstthe otheraccording to the verdict.
or wager or of being laid, staked, bettedwagered thereon shall History: 1993 a. 486
be void.

(2) This section does not apply to contracts of insurance ma%%5'06l5 rl?adloa_ctlv.e waste emergencies. (1) DEFINI-
in good faith for the security or indemnity of the party insured."ONS- In this section:

(3) This section does not apply to any promise, agreement @ ”Association” means a relationship in which one person
note, bill, bond, mortgage, conveyance or other se’curity thatggntrols,ls controlled byor is under common control with another
permittedunder chs562to569 or under state dederal laws relat rson.

ing to the conduct of gaming on Indian lands. (b) “Company” means any partnership, joint-stooknpany
History: 1993 a. 1741995 a. 2251997 a. 27 businesgrust or oganized group of persons, whether incerpo

A Puerto Rican judgment based on a gambling debt was entitled to full faith di@fedor not, andany person acting as a recejvtenstee or other
creditin Wisconsin. Conquistador Hotel CorpFortino,99 Wis. 2d 16298 N.Ww2d  liquidator of a partnership, joint—stock compabyisiness trust or
236(Ct. App. 1980). organizedgroupof persons. “Company” does not include a state

. . or local governmental body
895.056 R f d. (1) Inth tion: . L
ecovery of money wagered. (1) In this section (c) “Control” means to possess, directly or indirectlye

(a) “Property” means any monegroperty or th'f‘g In action. powerto direct or cause the direction of the management and poli

(b) “Wagerer” means any person who, by playing at any gaigigsof a companywhether that power is exercised through one or
or by betting or wagering on any game, election, horse or othgbreintermediary companies, or alone, or in conjunction with, or
race,ball playing, cock fighting, fight, sport or pastime or on thgy an agreement with, any other compaanyd whether that power
issueor event thereof, or on any future contingent or unknows established through a majority or minority ownership or voting
occurrenceor result in respect to anythinghatever shall have of securities, common directorsfficers, stockholders, voting
putup, staked or deposited apgoperty with any stakeholder ortrusts, holdingtrusts, diliated companies, contract or by any
3rd person, or shall havest and delivered any property to anytherdirect or indirect means. “Control” includes ownihg]d-
winner thereof. ing or controlling, directly or indirectlyat least 5% of theoting

(2) (a) A wagerer maywithin 3 months after putting up, stak powerin the election of directors of a comparfZontrol” has the
ing or depositing property with a stakeholder or 3rd person, ssememeaning ashe terms “controlled by” and “under common
for and recovethe property from the stakeholder or 3rd persogontrol with”.
Whetherthe property has been |OSt or won or Whether |t haS been(d) “Emelgency provider” means any person WhO provides
deliveredover by the stakeholder or 3rd person to the winner emergencycare or facilities and includes ergency manage

(b) A wagerer maywithin 6 months after angelivery by the ment.
wagereror thestakeholder of the property put up, staked or depos (e) “Harm” means:
ited, sue for and recover the property from the winner thereof if
the property has been delivered over to the winner

(3) If the wagerer does not st and recover the property
which was put up, staked or deposited, within the time specifi
undersub.(1), any other person main the persos behalf and
the persors name, sue for and recover the property for the use and

1. Damage to propetty

2. Personal physical injunjliness or death, including mental
anguishor emotional harm attendant the personal physical
ury, iliness or death.

4. Economic loss.

benefitof the wageres family or heirs, in case of threagereis 5. Environmental pollution, as defined ir289.01 (4)
death. The suit may be brought agairastd property recovered 6. Expenses incurred by an eg@ncyprovider in preparing
from any of the following: for and responding to a nucleacident that are not reimbursed
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unders.292.11 (7) or that are not paid by another state under a (b) “Association” means a homeowrgrssociation, condo
mutualaid agreement or by a gift or grant. minium association under 03.02 (1m,) unit ownets associa

(/) “Nuclear incident” means any sudden or nonsudden reledié®, or a nonprofit corporation created to own and operate por
of ionizing radiation, as defined unde254.31 (3g)from radio  tionsof aplanned community that may assess unit owners for the
activewaste being stored oisposed of in a waste repository o€ostsincurred in the performance thfe associatios’obligations.
transported. “Nuclear incident” does not include any release of (c) “Claim” means a request or demand to remedy a construc
radiationfrom radioactive waste being transported under routitien defect caused by a contractor or supplier related to the con

operations. structionor remodeling of a dwelling.
(9) “Person” means any individual or companyPerson” (d) “Claimant” means the owngeenant, or lessesf a dwelt
includesthe federal government. ing, oran association, who has standing to sue a contractor-or sup
(h) “Radioactive waste” means radioactive waste, as definelir regarding a construction defect.
in 5.293.25 (1) (b)and radioactive defense waste. (e) “Construction defect,” in those caseben the contractor
(i) “Responsible party” means any perstscribed under sub. OF supplier has provided a warranty to a consumeans the defi
(3) () 1. atod. nition of “defect” in the warrantyln all other cases, “construction

() “Routine operationstneans the operation of transportatiofi€€Cl’ means a deficiency ihe construction or remodeling of
equipmenin a manner that is not subject to the requirements pAwelling tha_t results f.rom any of the following:
immediatenotice of incidents undet9 USC 1801to 1811 or 1. Defective material.
notice of dischage under s292.11 (2). 2. Molation of applicable codes.

(k) “Waste repositorytneans any system used or intended to 3. Failure to follow accepted trade standards for workmanlike
be used to dispose of or store radioactive waste u#pléiSC construction.
10101t010226 including but not limited to a permanent disposal (f) “Consumer” means a person who enters into a written or
system,interim storage system, monitored retrievablerage oral contract with a contractor to construct or remodel a dwelling.
system,defensevaste storage system, away-from-reactor stor (g) “Contractor” means a person thetters into a written or

agefacility and a test and evaluation facility oral contract with a consumer to construct@model a dwelling.
(2) LiaBiLiTy. All responsible parties are strictly liable, jointly  (h) “Dwelling” meansany premises or portion of a premises
andseverally for any harm caused by a nuclear incident. thatis used as home or a place of residence and that part of the

(3) REBUTTABLE PRESUMPTION. (@) In any action brought lot or site on which the dwelling is situated thadévoted to resi
undersub.(2) to recover damages for harm claimed to be causdentialuse. “Dwelling” includes other existing structures on the
by a nuclear incident, it is presumed that the nuclear incident viggnediateresidential premises such as driveways, sidewalks,
acause of the harm if the plairfitfroduces evidence to the courtswimming pools, terraces, patios, fences, porches, garages, and
sufficientto enable a reasonable person to find all of the fellokasements.
ing: (i) “Remodel” means to alter or reconstruct a dwelling.

1. The defendant is any of the following: “Remodel” does not include maintenance or repair work.

a. A person who is in any way responsible for the design, con () “Serve” or “service” means personal service or delisgry
struction,operation or monitoring dhe waste repository or trans certified mail, return receipt requested, to the last-known address
portationequipment from which the radiation was released in tigé the addressee.
nuclearincident. (k) “Supplier” means a person that manufactures or provides

b. A person who owns the was&pository or transportation Windows or doors for a dwelling.
equipmentirom which the radiation was releasadhe nuclear (L) “Working day” means any dagxcept Saturdaysunday
incident. andholidays designated in 230.35 (4) (a)

c. A person who produces, possesses, controls or owns radio(2) NOTICE AND OPPORTUNITY TO REPAIR. (a) Before com
active waste stored or disposed of in the waste repository or trangncingan action against a contractor or supplier regarding a
portationequipment from which the radiation was released in tisonstructiondefect, a claimant shall do all of the following:
nuclearincident. 1. No later than 90 working days before commending

d. A person who has an association vaitty person described action, deliver written notice to the contractor containing a
undersubd.l. a.toc. descriptionof the claim in sdfcient detail to explain the nature of

2. The harm could reasonably have resulted from the nuclé@ alleged defect and a descriptioriif evidence that the claim
incident. antknows or possesses, including expegorts, that substanti
atesthe nature and cause of the alleged construction defect.

2. Provide the contractor or supplier with the opportunity to
repair or to remedy the alleged construction defect.

2. The ham claimed o be caused by & kAl KNt O o s e vt s o
not have reasonably resqlted_ from th'e nuclear |_nC|dent. _ makesa claim for contribution from a supplier under s().(a)

(4) Court AwARD. In issuing anyfinal order in any action eachcontractor that has received the notice of claim shall serve
broughtunder this section in which the plaifirevails, thecourt  the claimant any of the following:
shallaward to the plaintifthe cost of the suit, including reason . A written ofer to repair or remedy the construction defect

ableattorney and expert witness fees, and the damages sustale’c st to the claimant. Theferfshall include a description of

by the plaintif. . . any additional construction necesstyyemedy the construction
(5) ConsTrucTioN. This section may not be deemed to havgefectand a timetable for the completion of the construction.

any effect upon the liability ofny person for any harm caused by 5 A \vritten ofer to settle the claim by monetary payment.

anyincident which is not a nuclear incident. 3 A writt fer includi binati ¢ : d
History: 1985 a. 291989 a. 311989 a. 56.259, 1993 a27, 1995 a. 227247 - A Wrtien ofer Including a combination orf repairs an

(b) A defendant irmnaction brought under su{2) may rebut
the presumption under p&ga) by proving that:
1. The defendant is not a responsible party; or

1999a. 9 2009 a. 4%s.153t0 156 Stats. 2009 s. 895.065. monetarypayment.
) ) ) 4. A written statement that the contractor rejects the claim.
895.07 Claims against contractors and suppliers. The contractor shall state the written response to the claim the
(1) DeriNiTions. In this section: reasonfor rejecting the claim and include a comprehensive
(a) “Action” means a civil action or an arbitration under chdescriptionof all evidence the contracténows or possesses,
788 including expertreports, that substantiates the reason for rejecting
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the claim. The contractor shall also include in the written respongiee contractor or supplier for the claim described in the notice of
to the claim any settlementfef received from a supplier claim without further notice.
5. A proposal for inspection of the dwelling under. pax (i) If a claimant accepts a contractoofer to repair a con

(c) If a proposal for inspection is made under. gy, the structiondefect described in a notice of claim, the claimant shall
claimantshall, within 15 working days of receiving the contracprovidethe contractor and its agents, experts, and consuleants
tor's proposal, provide the contractor and any supplier on wha@anableaccess to the dwelling to perform and complete the con
a contribution claim has been made and its agents, experts, afftction by the timetable stated in the settlemefet.of
consultantseasonable access to the dwelling to inspect the-dwell (j) If a claimant receives a written statemigat the contractor
ing, documentny alleged construction defects, and perform amgjectsthe claim, or if the contractor does not respond to the claim
testingrequired to evaluate fully the nature, extent, and causeggit's notice, the claimant may bring an action against the centrac
the claimed construction defects and the natureeatent of any  tor for the claim describeith the notice of claim without further
repairsor replacementthat may be necessary to remedy them. Hotice.
destructivetesting is required, the contractor shall deliver the (k) If a claimant commences an action against a supplier and
claimantand all persons on whom a.notice of clainc@ntribution the supplier has not been providedtice of the claim by the con
iCr:glrgahis gg%r:esirgﬁqdmagr\]’gg;%ngﬁetﬁ;t?gsiﬁf%k tractorand anopportunity to repair or remedy the construction

Y . ) 9. ' defectdescribed in the claim as provided under to $dp.the
completionof the testing, return the dwelling to its pre—te_stlngourt or arbitrator shall dismiswithout prejudice or stay the
conditionwithin a reasonable timeter completion of the testing, agtion until the claimant serves the supplier with a copy of the

atthe contractds expense. If any inspection or testing reveals ticeof claim and provides the supblier an ooportunity fo repair
conditionthat requires additional testing to allow the contractQl® P PP PP y p

to evaluateully the nature, cause, and extent of the constructiGh remedy the constructiatefect in the same manner as provided

defect,the contractor shall deliver notice to the claimant and a contractor under this section.

personsn whom a notice of claim or contribution claim has been (3) ACTION; DISMISSAL WITHOUT PREJUDICE. If the claimant
served of the need for the additional teséingthe claimant shall commencesin action but fails to comply with the requiremenfts
providereasonable access to the dwelling. If a claim is asser@h. (2) () and the contractor or supplier establishes that
on behalf of the owners of multiple dwellings, then the contractél@imantwas provided the notice and brochure undé0$.148
shall be entitled to inspect each of the dwellirsysject to the (2), the circuit courbr arbitrator shall dismiss the action without
claim. The claimant shall either provide a specific day for th@ejudice. If the claimant commences an action but fails to-com
inspectionupon reasonable notice for an inspectonequire the ply with the requirements of suf2) (a)and the contractor or sup
contractorto request in writing a date for the inspection, at leagtier cannot establish that the notice dmdchure was delivered
3 working days before the inspection. to the claimant under 401.148 (2)the circuit court or arbitrator
(d) Within 10 working days following completion of theshall stay the action and order the parties to comply with the
inspectionand testing under p4t), the contractor shall serve onfequirementsf sub.(2) (a)and s101.148 (2) Before commenc
the claimant a notice that includes any of thief or statements iNg an action against a supplier seeking contributira claim
underpar (b) 1.to 4. that a clalmant‘has .served. ona cont(aptpe contractor shall
(e) If the claimant rejects a settlemerfieofmade by the con servethe supplier witha notice of contrlbl_Jtlon clglm under s_ub.
tractor, the claimant shall, within 15 workirgays after receiving (7)- If the contractor commences an action against a supplier but
the offer, serve written notice of that rejectiom the contractor (@il to serve the notice of contribution claim, the circuit court or
The notice shall include the reasons for the clainsarjectiorof ~ arbitratorshall stay the action until the contractor basplied
the contracto's offer. If the claimant believes that the settlemertith the requirements of this subsection and &tip.
offer omits reference to any portion of the clasnwas unreasen (4) WARRANTY TERMS. The claimant and contractor or sup
able,the claimang written notice shall include those items thaplier are bound by any contractor or supplier warranty tqress
the claimant believes were omitted and set foinir reasons why tainingto products or services supplied for the dwelling.
the claimant believes the settlemeniter is unreasonable. The (5) ApDITIONAL CONSTRUCTION DEFECTS AND NOTICE AND
contractorshall deliver the claimarstresponse to a supplier UporbppoRTUNITYTO REPAIR. A construction defect that is discovered
whoma contribution claim has been made. after an initial claim or contribution claim notice has been-pro
() Upon receipt of a claimamstrejection and theeasondor  vided may not be alleged ian action until the claimant or contrac
the rejection, the contractor shalithin 5 working days after tor has served the contractor or supplier written notice of the new
receivingthe rejection, serve the claimant a written supplementghim or contribution claim regarding tteleged new construc
offer to repair or to remedy the construction defect or serve on tien defect. The contractor or supplier shall have an opportunity
claimantwritten notice that no additionalfef will be made. to resolve the notice of the new claim or contribution clairtihé
(9) If the claimant rejects the supplementétofade by the mannerprovided in subg2) and(7).
contractorunder par(f) to remedy the construction defect or to  (6) AcTION OF CONTRACTOROR SUPPLIER. In any action initi
settlethe claim by monetary payment or a combination of eacixed by a contractor or supplier in which a claimant raises an
the claimant shall serve written notice of the claimangjection  affirmative defense or counterclaim alleging a construction
onthe contractor within 15 working days after receipt of the sugefect,the claimant is not required to comply with this section.
plementabﬁer. The notice shall includibe reasons for the claim (7) CoNTRIBUTION. (a) Before commencing an action seeking
ﬁnths rejleptlon Og tlhe contr:actm supplemenltal settltlemerllfmf contributionfrom a supplieffor a claim that a claimant makes
the claimant believes the contractosupplemental settlement ainstthe contractgrthe contractor shall serve the supplier with

offer is unreasonable, the claimant shall set forthﬁthc_e reasons i¥ritten notice of the claimarst’claim and a contribution claim
the claimant believes the supplemental settle tis unrea  iin 5 working days after the contractsireceipt of the claim,

?)(r)irﬁﬁzeegl;m%ﬁ?pé’rggttgrtlfeegtnq?em:ﬁteas Q‘Qﬁlﬁ%pgf;?nqutnat"gé exceptthat a contractor may make a contribution claim later than
) pp Y 5 days after the contractemreceipt of the initial claim if the cen

bring an action against the contractor fiee claim described in thet torh td f the following:

notice of claim without further notice. ractorhas not done gny orthe _° owing:
(h) If a claimant accepts anyfef made under this subsection, 1. Taken any action to. repair Fhe defect.

andthe contractor or supplier does not proceed to repair or remedy 2- Performed destructive testing.

the construction defect under the terms of therobr within the 3. Authorized the claimant to take any action to repair the

agreed upon timetable, the claimant nbaiyg an action against defect.
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4. Interfered materially with or altered the property that is theontractora notice thatncludes any of the fdrs or statements
subjectof the claim. underpar (c) 1.to4.

5. Materially precluded a supplisrability to ofer to remedy (g) If the contractor rejects a settlemerfeofmade by the sup
the defect by making repairs. plier, the contractor shall, withibh5 working days after receiving
(b) Before commencing an actiagainst a suppliea contrae the_offer, send written notice of that rejection to the s_uppﬁléhe
tor shall provide the supplier with the opportunity to resporidgo noticeshall include the reasons for the contrastmjection of the
contribution claim and repair the alleged construction defegupplier'soffer. If the contractor believes thitie settlement &ér
underthis section. The notice of contribution claim shall state th@nitsreference to any portion of the claim, or waseasonable,
the contractor asserts a construction defdaim. The notice of the contractors written notice shall include those items that the
contribution claim shall describe the contribution clainsufi-  contractorbelieves were omitted and set forth the reasons why the
cientdetail to explain the nature of the alleged constructfact contractorbelieves the settlementfef is unreasonable.
andshall ofer the opportunityto correct the construction defect. (h) Upon receipt of a contractsrrejection and the reasons for
The contractor shall include in the notice of claim a description tfe rejection, the supplier shall, within 5 workidgys of receiv
the alleged construction defect and include a comprehensing the rejection, maka supplemental & of repair or monetary
descriptionof all evidence that the contractor knows or possesspaymentto the contractor or serve on the contractor written notice
including expert reports, that substantiates the nature and caugtatino additional der will be made.

the alleged construction defect. (i) If the contractor rejects the supplementégofade bythe
(c) Within 15 working days after a supplier has received notiegipplierto remedy the construction defect or to sektéeclaim by

thata contractor is seeking contribution undet (@grthe supplier monetarypayment or a combination of eathe contractor shall,
shallserve the contractor with any of the following: within 15 working days after receiving thefeaf serve written
1. A written ofer to remedy fully or partially the constructionnotice of the contractds rejection on the supplierThe notice
defect at no cost to the claimant. Thieoshall include a descrip shallinclude the reasons for the contratarjection of the sup

tion of any additional constructiomecessary to remedy the eonplier’s supplementasettlement dér. If the contractor believes

structiondefectand a timetable for the completion of the construéhe suppliets supplemental settlemenfafis unreasonable, the
tion. contractorshall set forth the reasons why the contrabtlieves
2. A written ofer to settle the claim by monetary I:,aymem'thesupplemental settlementfef is unreasonable. If treipplier

. . . o ; eclinesto make a supplementalfef, or if the contractor rejects
3. A written ofer including a combination of repairs an ' : X X
monetarypayment. he supplemental éér, the contractor may bring an action against

. . ) the supplier for the claim describedtime notice of claim without
4. A written statement that the supplier rejects the cldihe  fther notice.

suppliershall state in the written response to the claim the reaso
for rejecting the claim and includecomprehensive description

of all evidence the supplier knows or possesses, including expg({f emedy the construction defect within the agreed tipoeta
reports,that substantiates the reason for rejecting the claim. ble, the contractor may bring an actiagainst the supplieprmfeo[r the

5. A proposal fotthe inspection of the dwelling, following the ¢|aim described in the notice of clawithout further notice. The
proceduresinder par(e). contractormay also file the suppliar offer and contractds

(d) The contractor shall forward the supperesponse to the acceptancén the circuit court action, and theefandacceptance
claimant. The supplier and contractor shall use their bésttef createa rebuttable presumption that a binding and valid settlement
to coordinate their responses to claims and contribution claimggreemenhas been created and should be enfobgetthe court.

(e) If a supplier proposes to inspect the dwelling that is the sub (k) If a contractor accepts a supplieoffer to repair a con
ject of the contribution claim, the contractor and claimstmll,  struction defect described in a notice of claim, the contractor
within 15 working days after receiving the suppkeproposal, whenappropriate, and the claimant shall provide the supplier and
providethe supplier and itagents, experts, and consultants reas agents, experts, and consultants reasonable access to the dwell
sonableaccess to the dwelling to inspect the dwelling, documeinly to performand complete the construction by the timetable
any alleged construction defects, and perform any testing requikggtedin the settlement &dr.
to evaluate fully the nature, extent, and cause of the claimed con( ) |t 5 contractor receives a written statement that the supplier
struction defects and the nature and extent of any repairs @facts the claim, or if the supplier does not respond to the contrac
replacementshat may be necessary to remedy thenteftrue o notice, the contractor may bring an action against the sup

tive testing is required, the supplier shall give the contr@idr jier for the claim described in the notice of claim without further
claimantand all persons on whom a notice of clainc@mtribution |, tice.

claim has been served advance notice of the teatiiegst 5 work (m) A contractor who is seeking contribution from a supplier

ing days before commencement of the testing and shiddir : .
completionof the testing, return the dwelling to its pre—testing"dWho elects to inspect a dwelling under @ (b) shall serve
e supplier written notice ofhe inspection date and dwelling

conditionwithin a reasonable timeter completion of the testing, d d whether destructive testing i t lated. at least
at the supplie’s expense. If any inspection or testing reveals ressand wnether destructive testing Is contemplated, at leas
working days before the inspection.

conditionthat requires additional testing to allow the supplier o
evaluatefully the nature, cause, and extent of the construction (8) FAILURE TO RESPONDTO NOTICE. If & person fails téimely
defect, the supplier shall provide notice to the contractnd respond to any notice served in a manner required under this sec
claimantand all persons on whom a notice of claineantribution tion, then any der made in that notice is rejected.

claim has been served of the need for the additional testing and th€9) LimiTation PerRIOD. If, during the pendency of the notice,
contractorand claimant shall provide reasonable access to tihepectionoffer, acceptance, or repair process, an applicable lim
dwelling. If a claim is asserted on behalf of the contractor of mutation period would otherwise expire, the limitation period is
tiple dwellings, then the supplier shall be entitled to inspect eaitdled pending completion of the notice of claim process described
of the dwellings. The contractor and claimant shall provide-a sjie this section. This subsection shall not be construed to revive a
cific day for the inspection upaeasonable notice for an inspeclimitation period that has expired before the date on which a
tion or require the supplier to request in writinglate for the claimant’swritten notice of claim is served or extend any appli
inspection,at least 3 working days before the inspection. cablestatute of repose.

() Within 10 working days following completion of the (10) ALTERATION OF PROCEDURE. After service of the initial
inspectionand testing under pée), the supplier shall serve on thenotice of claim and initial contribution claim, a claimant, a €on

n(j) If a contractor accepts anffer made under this subsection,
the supplier does not proceed to meiemonetary payment

2011-12 Wisconsin Statutes updated though 2013 W is. Act 1 17 and all Supreme Court Orders entered before January 17, 2014.
Published and certified under s. 35.18.  Changes ef fective after January 17, 2014 are designated by NOTES. (Published 1-18-14)


https://docs.legis.wisconsin.gov/document/statutes/895.07(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/895.07(7)(e)
https://docs.legis.wisconsin.gov/document/statutes/895.07(7)(e)
https://docs.legis.wisconsin.gov/document/statutes/895.07(7)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/895.07(7)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/895.07(2)(b)

Updated2011-12 Ws. Stats. Published and certified under s. 35.18. January 18, 2014.

15 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.345

tractor,and a supplier maypy written mutual agreement, alter thenotice thereof to the dicer who has any process against the

procedurefor the notice of claim process described in this sectiodefendantif requested. If costs are incurred for any service made
(11) APPLICATION TO OTHERS. This section does not apptly Y the oficer after the tender is accepted drefore the dicer

a contractots or suppliess right to seek contribution, indemnjity Feceivesnotice of theacceptance, the defendant shall pay the costs

or recovery against any party other than a supplier for a clajfhthe oficer or the tender is invalid. _

madeagainst a contractor o supplier FiolUntary rospass before action i Commenced, Wighe
12) HomEOWNERREPAIRS. Without giving notice under this 2 M - P ;

seétio%,a homeowner may make immgdiat% repairs to a dwellirgg'n'On of the court or jury a sitient amount was tenderedttee

. rty injured, agenbr attorney for the trespass complained of,
to protect the health or safety of its occupants. judgmentshall be entered against the plainfidr costs if the

(13) BrocHure. The department of safety and professionglefendankept the tender good by paying the money into court at
servicesshall prepare a brochure explaining the process tinider thetrial for the use of the plainfif
sectionand shall provide that brochure to contractors. (5) PAYMENT INTO COURT OF TENDER; RECORDOF DEPOSITS. (a)
History: 2005 a. 2012007 a. 972011 a. 32 Whentender of payment in full is made and pleaded, the defend
. . ant shall paythe tender in full into court before the trial of the
895.09 Scrap metal or plastic bulk merchandise con actionis commenced and notify the opposite pamtyriting, or
tainer theft; civil liability . (1) Any owner of nonferrous scrap, pe deprived of all benefit of the tendewhen the sum tendered
ametal article, or a proprietary article, as those terms are defing paid into court is stitient, the defendant shall recover the
in 5.134.405 (1)who incurs injury or loss as a result of a violatiogaxablecosts of the action, if the tender was prior to the -com
of s.134.4050r s.943.20may bring a civil action against the per mencemenbf the action. The defendant shall recover taxable
sonwho committed the violation. costsfrom the time of the tenddf the tender was after suit com
(2) If theperson who incurs the loss prevails against a persmenced.
who committed the violation, the court shall grant the prevailing (b) Whenany partypursuant to an order or to laseposits any
party all of the following: moneyor property with thelerk of court, the clerk shall record
(@) Actual damages. thedepqsit in the minute record Qescribing the money or property
(b) Any lost profits that are attributaktie the violation and that @ndstating thedate of the deposit, by whom made, under what
werenot taken into account in determining the amount of act gfideror for what purpose and shall deliver a certificatéhete

damagesinder par(a) factsto the depositorwith the volume and pagef the record
- i A endorsedn the certificate.
(c) Notwithstanding the limitations under#29.250r814.04 ™ o™ 1951 ¢ 671983 a. 19%5.27410 279, 1983 a. 302.8; Stats. 1983 s.
costs,disbursements, and reasonable attorney fees. 895.14.

(3) If the court finds that the violation was committed for the ) o
purposeof commercial advantage, the court may award puniti#95.28 Remedies not merged. When the violation of a
damageso the person who incurs the loss. right admitsof both a civil and criminal remedy the right to prose

(4) Any awards provided under sut2) (a) or (b) shallbe Cutethe one is not mged in the other
reducedby the amount of any restitution collected for the same %5 33 Limitati f tv' s liabilit A
unders. 800.093r 973.20 jimit the amount ofiability as & surety Upan any bond or ofher

(5) Theperson who incurs the loss has the burden of prOVi%Iigationrequired by |a\,\,y0r ordered gy {fny cou}r/t, judgenick
by the preponderance of the evidence that a violationl&4s405 pal judge or public dfcial for any purpose.” The amount of the

or 943.20occurred. limited liability may be recited in the bodyf the bond or stated
History: 2007 a. 642011 a. 194 in the justification of the suretyln an action brought upon the
. . . . bond,no judgment may be recovered agathstsurety for a sum
895.10 Tort actions in residential real estate trans - |3rgerthan the amount of the liability stated, together with the pro
actions. (1) In this section, “residential real estatansaction” 4 tionalshare of the costsf the action. In an action brought on
meansa real estate transfer to whictv89.01 (1)applies. thebond, a surety may depositcourt the amount of the liability

(2) In addition to any other remedies availableder lawa whereuporthe surety shall be disclugd and released froemy
transfereen a residential real estate transaction may maintain fsther liability under the bond.
actionin tort against the real estate transferor for fraud committediistory: 1979 c. 105.60 (11); 1985 a. 332
or an intentional misrepresentation made, by the transferor in the
residentialreal estate transaction. 895.34 Renewal of sureties upon becoming insuffi -
History: 2009 a. 4 cient and effects thereof. If any bail bond, recognizance,
undertakingor other bond or undertaking given in any civil or
895.14 Tenders of money and property . (1) TENDERMAY  criminal action or proceeding, becomes at any time ficient,
BE PLEADED. The payment or tender of payment of the whole suthe court or judge thereof, municipal judge or amagistrate
due on any contract for the payment of monalthoughmade beforewhom such action or proceeding is pending, ,nugon
afterthe money has become due and payable, may be pleadenbtice, require the plaintffor defendant to give a new bond,
an action subsequently brought in likeanner and with the like recognizancer undertaking.Every person becoming surety on
effectas if such tender or payment had been made at the time pigy suchnew bond, recognizance or undertaking is liable from the
scribedin the contract. time the original was given, the same as if he or she had been the
(2) TENDERAFTERACTION COMMENCED. A tender may benade  Original surety If any person fails to comply withe order made
afteran action isorought on the contract of the whole sum thelft the case the adverse party is entitled to any pjaégment,
due, plus legal costs of suit incurregh to the time, at any time remedyor process to which he or siveuld have been entitied had
beforetheaction is called for trial. The tender may be made to the bond, recognizance or undertaking been given at any time.
plaintiff or attorneyandif not accepted the defendant may plead :'Smfyi 3377 fC 3tg,5 om0 a0l is that the bond must at one ime have b
the same by answer or supplemental ansimelike manner as if £ Bruer'y Town of Addison 104 Ws. 2d 617534 N-W2d 634(Ct. App. "
it had been made before the commencement of the actior, brijigs).
ing into court the money so tendered for costs as well as for debt
or damages. 895.345 Justification of individual sureties. (1) This
(3) PROCEEDINGSON ACCEPTANCEOF TENDER. If the tender is sectionshall apply to any bond or undertaking in an amount of
acceptedhe plaintif or attorney shall, at the requeéthe defend more than $1,000 whereon individuals arefered as sureties,
ant, sign a stipulation of discontinuance of the acfmrthat rea  which is authorized or required by any provision of the statates
sonand shall deliver it to the defendant; and also a certificatelmrgiven or furnished in or in connection with any civil actam
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proceedingn any court of record ithis state, in connection with the oficer’s conductin the performance of fi€ial duties unless,
which bond or undertaking real property ideséd as security  in relation to that conduct, any of the following applies:

(2) Beforeany such bonar undertaking shall be approved, a. The dficer is convicted of a crime.
thedreshﬁlll be attached theéeto anhd.mc?del.a paLt ofhsuch bonﬁ Orh. The oficer’s employment is terminated for cause.
tjhne sel;traet;/ni?tﬁéa;%%eg\t/#grec:f?ﬁé p;rr]oplgr)tlsg?é% b{/ttheeitrﬁat%/yt at c. The oficer resigns for reasons other than retirement before
as security and containing the following additional informatiorf1€ ltorney fees are incurred.

(@) The full name and address of the surety d. The oficer is demoted or reduced in rank.
(b) That the surety is a resident of this state. e. The oficer is suspended without pay for 10 or more work

(c) An accurate description by lot ahtbck numberif part of ing days. . - .
arecorded and filed plat, or by metes and bounds of the real estate?-_If a collective bagaining agreement covering theotee
offeredas security tive services dfcer defines reasonable attorney fees for the pur
: . pose of subdl., that definition shall apply
h (‘:]) A statecrjnepththat none of the propertideret! constitute ™ ;o " 671 " 1541993 a. 399486 2005 a. 732007 a. 130
the homestead of the surety A county has the option to refuse payment of its sherifiminal defense attor

(e) A statement of the total amount of the liens, unpaid taxgg'sfees. Bablitch & Bablitch.\Lincoln County82 Ws. 2d 574263 N.w2d 218
: (1978).
and other encumbrances against each propefeiyedt This sectionallows a municipality or county to pay arficér’s attorney fees if it
(f) A statement as to the assessed value of each propessjects. If the municipality refuses payment, thigcef has no cause of action

; ; againsthe municipality under this section, eviéthe municipality had a practice of
offered, its market value and the value of the equity cared reimbursingattorney feesind costs incurred and it failed to pay because of political

aboveall encumbrances, liens and unpaid taxes. concerns. Murray v City of Milwaukee, 2002 W1 App 62252 Ws. 2d 613642
That the equity of the real property is equal to twice the peh-2d541 01-0106
| (g)f the bond q tyd taki property q P A city may reimburse a commissioner of the city redevelopment authority for legal
alty of the bond or undertaking. expensesncurred by the commissioner when des are filed against tmmis

(3) This sworn statemershall be in addition to and notwith sionerin his or her dfcial capacity seeking the commissiofgeremoval from dfce

; ; ; St ; or cause and the chyas are found by the common council to be unsuppo8adh
StandlngOther afidavits or statements of Justlflcatlon reqwred Of'eimbursemenis discretionary The city redevelopment authority lacks statutory

providedfor elsewheren the statutes in connection with suchwthorityto authorize reimbursement for such legal expenses. 63@dty. 421.

bondsand undertakings. A city council can, in limited circumstances, reimburse a council member for rea
History: 1993 a. 4861999 a. 96 sonable attorney fees incurred in defending an alleged violation of the open meeting
Cross-reference: This section does not apply to bonds of personal representaw, butcannot reimburse the member for any forfeiture imposed. 66Qsty. 226.

tives. See s856.25 This section applies to criminal clyas brought against a formeficér for alleged

fraudulentfiling of expense vouchers/1 Atty. Gen. 4

895.346 Bail, deposit in lieu of bond Whenany bond or Sections 895.35 and 895.46 apply to actions for open meetings law violations to
. ! . the same extent they apply to other actions against pubfieesf andemployees,

undertakingis authorized in any civil or criminal action or pro exceptthat public oficials cannot be reimbursed fearfeitures they are ordered to
ceedingthe would-be obligor mayn lieu thereof and with like pay for violating open meetings la#7 Atty. Gen. 177

legaleffect, deposit with the proper court ofioér cash or certi

fied bank check®r U.S. bonds or bank certificates of deposit iB95.36 Process against corporation or limited liability
anamount at least equal to the required security; and the receis@mpany officer . No process against private property shall
thereofshall give a receipt therefor and shall notify the payor bafgsuein an action or upon a judgment against a public corporation
of any deposits of bank certificate$ deposit. SectioB808.07 or limited liability company or an fiter or manager in his or her

shallgovern the procedure so far as applicable. official capacity when the liability if any; is that of the corpora
History: Sup. Ct. Order67 Wis. 2d 585, 784 (19751977 c. 18%.135. tion or limited liability company nor shall any person be liable as
This section applies to all bonds, Host bail bonds. Aiello.willage of Pleasant  garnisheeof such public corporation or limited liabiligompany
Prairie,206 Ws. 2d 68556 N.W2d 697(1996),95-1352 History: 1993 a. 12 2005 a. 155

895.35 Expenses in actions against municipal and
other officers. (1) Whenever in any citytown, village,school
district, technical college district or county ches of any kind are
filed or an action is brought against anfiagfr thereof in the df
cer’s official capacity or to subjecany such dicer, whether or
notthe oficer is being compensated on a salary basis, to a pers
liability growing outof the performance of fiial duties, and
suchchagesor such action is discontinued or dismissed or su
matteris determined favorably to sucHfioér, or such dicer is . N
reinstatedor in case such fi¢er, without fault on the dicer’s () That the employee either expressly or impliedly assumed
part, is subjected to a personal liability as aforesaid, such city€ risk of the hazard complained of. S

town, village, school district, technical college district or county (b) When such employer has at the time of the injury in & com
may pay all reasonable expenses which suficefnecessarily monemployment 3 or more employees, that the injurdesath
expendedy reason thereof. Such expenses may likewigmioe wascaused in whole or in part by the want of ordinary care of a
eventhough decided adversely to sucficafr, where it appears fellow servant.

from the certificate of the trial judge that the action involved the (c) When such employer has at tiee of the injury in a com
constitutionalityof a statute, not theretofore construed, relating taon employment 3 or more employees, that the injurdeath

895.37 Abrogation of defenses in employee personal

injury actions. (1) In any action to recover damagdes a pefr

sonal injury sustainedwithin this state by an employee while

engagedn the line of the employegedutyas an employee, or for

deqthresulting from personal injury so sustained, in which recov

is sought upon the ground of want of ordinary care of the
mployer,or of any oficer, agent, or servant of the employier
allnot be a defense:

the performance of the fi€ial duties of said dicer. wascaused in whole or in part by the want of ordinary care of the
(2) (a) In this subsection: injured employee, where such want of ordinary care was not will
1. “Criminal proceeding” means an action or proceediri!-

underchs.9671t0 979, (2) Any employer who has elected to pay compensation as

2. “Protective services fiter’ means an emgencymedical Providedin ch.102shall not be subject to this section.
technicianas defined in £56.01(5), first responderas defined (3) Subsectiorfl) (a) (b) and(c) shall not apply to farm labor
in 5.256.01 (9) a fire fighter or a law enforcement or correctionalexceptsuch farm labor as is subject to &02
officer. (4) No contract, rule, or regulation, shall exempt the employer
(b) 1. Notwithstandingub.(1), the city town, village, school from this section.
district, technical college district, or county shall reimburse a pro History: 1993 a. 4862005 a. 155 )
tective services difcer for reasonable attorney fees incurred b){] Thefellow servant defense is not availablattarm employer of a child employed

- . . . e - Al violation of child labor laws. i§dale v Hasslinger79 Ws. 2d 194255 N.W2d
the officer in connection with a criminal proceeding arising fromia4
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17 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.442

895.375 Abrogation of defense that contract was (d) “Sexual contact” has the meaning designatexi940.225
champertous. No action, special proceeding, cross complairb) (b).
or counterclaim in any court shall be dismissed on the ground thafe) “Therapist’” means a physician, psychologist, social

aparty to the action is a party to a contract savoring of champegyrker, marriageand family therapist, professional counsglor
or maintenance unless the contract is the basis oftldien rse chemical dependency counselmrember of the clgy or
pleaded. otherperson, whether or not licensedcertified by the state, who
performsor purports to perform psychotherapy

(2) CauseorFAcTION. (a) Any person who defrs, directly or

bsection“trust . trust ti directly, a physical, mental or emotional injury caused by
subsection,rust company means any trust company or any Stgigg|tingfrom or arising out of sexual contact with a therapist who

or national bank in thistate that is authorized to exercise trusf rendering or has rendered to that person psychotherapy
powers. selingor other assessment or treatment of or involving any mental
(b) Ifin any proceeding in any court of record itistermined or emotional illness, symptomr condition has a civil cause of
thatmoneys or other personal property in the custody of or undtionagainst the psychotherapist for all damages resulting from,
the control of any personal representative, trustee, recever arisingout of or caused by that sexual contact. Consent is not an
otherofficer of the court, belongs to a natural person if the persi@suein an action under this sectiamless the sexual contact that
is alive, or to an artificial person if it is in existence and entitleig the subject of the action occurred mtvan 6 months after the
to receive, and otherwise to some other persontrendourt finds psychotherapycounseling, assessment or treatment ended.
any of the following, the court may direct thefioér having cus (b) Notwithstanding ss301.09 (1) 801.095 802.04 (1)and
tody or control of the money or property to depositrtimeyor  815.05(1g) (a) in an action brought under thisction, the plain
propertywith any trust company: tiff may substitute his or her initialst, fictitious initials, and his
1. That there is not siifient evidence showing that the natu or her age and county of residerfieehis or her name and address
ral person first entitled to take is aliver, that the artificial person 0nthe summons and complaint. The plaitgifattorney shall sup
is in existence and entitled to receive. ply the court the namand other necessary identifying informa

2. That thanoney or other personal properiycluding any _tion Qf the plaintif. The court shall maintain thelname and other
legacyor share of intestate properbannot be delivered to the identifying information, and supply the information to other par

personentitled to the money or property because the person i iesto the action, in a manner that reasonably protects the informa

memberof the military or naval forces dhe United States or any 0N from being disclosed to the public.
of its allies or is engaged in any of the armed forces abroad or with(¢) Upon motion by the plainfifand for good cause shown,
the American Red Cros®ciety or other body or similar business9r upon its own motion, the court may make any order that justice

(c) Any oficer depositing money or property with a trust eomf€duiresto protect: , .
panyunder par(b), shall take the trust compasyeceipt forthe 1. A plaintiff who is using initials in an action _under this sec
deposit. The receipt shall, to the extent of the deposit, constittig® from annoyance, embarrassment, oppression or undue bur
acomplete dischae of the dicer in any accounting made by thedenthat would arise if any information identifying the plaintif
officer in the proceeding. weremade public.

(2) In case such deposit is directed to be made, the court shall2. A plaintiff in an action under this section from unreason
requirethe trust company or bank in which said deposit is orderally long, repetitive or burdensome physical or mental examina
to be made, as a condition of the receipt thereof, to accept and li@ms.
dle, manage and invest the same as trust funds to the same exten8. The confidentiality of informatiowhich under law is con

asif it had received the same as a testamerttast, unless the fidential, until the informationis provided in open court in an
courtshall expressly otherwise direekcept that the reports shallyctionunder this section.

bemade to Fhe_ COL.M of its appointment. (3) PuNITIVE DAMAGES. A court or jury may awargunitive
deé)%)'sit'\écc)isﬁ;}ré)%u%%%eowr;ﬁergggg)s/ﬁo?; ;’Sersonﬂepgfggg S@amageso a person bringing an action under this section.
wise without an order of the court on notice as prescribed bytﬁis(i)e(g%r:lijsl_glj%?egr fg/gggz%gummmoms. An agtion under

879.03 and the jurisdiction of the court in the proceeding el L
continuedto determine, at angme at the instance of any party (5) SILENCE AGREEMENTS. Any provision in a contract or

interestedthe ownership of said funds, and to order their distrib@dreementelating to the settlement of any claim by a patient
tion. againsta therapisthat limits or eliminates the right of the patient

History: 1973 c. 991993 a. 4862001 a. 1022005 a. 149 to disclose sexual contact by the therapist to a subsequent thera
pist, the department of safety and professional services, the
895.43 Intentional killing by beneficiary of contract.  departmenbf health services, the injured patients and families
Therights of abeneficiary of a contractual arrangement who killsompensatiorfund peer review council, or a district attorney is
the principal obligee under the contractual arrangement are gowid.

895.42 Deposit of undistributed money and property
by personal representatives and others. (1) (a) Inthis

erned by s854.14 History: 1985 a. 2751987 a. 3521991 a. 16217, 1995 a. 2%.9126 (19)1999
History: 1981 c. 2281987 a. 2221997 a. 188 ?é)gzgozjcl)oas a 11; 2005 a. 155.62; Stats. 2005 s. 895.442007 a. 2G5.9121 (6)

. . . . Undersub. (2), consent is not an issue and, as such, an instruction regarding the
895.435 Intentional killing by beneficiary of certain victim’s contributory negligence wasproper Block v Gomez201 Ws. 2d 795

ceath benefs, The rghis o benefciay 0 ecelve benefs= LI eech fon St e L
payableby reason of the death of an individual killed bylleee 5 idero63 W 2d 570552 N.wzd 879(Ct.g App. 1996)95'3—2083/ Reversed on
ficiary are governed by 854.14 othergrounds209 Wis. 2d 674 704,563 N.W2d 434(1997),95-2084
History: 1981 c. 2281987 a. 2221997 a. 188
o ) ) 895.442 Sexual exploitation by a member of the

895.441 Sexual exploitation by a therapist; action  for.  clergy; action for . (1) DeFinTiONS. In this section:
(1) DeriTIoNs. In this section: _ _ (a) “Member of the clagy” has the meaning given s.48.981

(@) “Physician” has the meaning designated #48.01 (5) (1) (cx).

(b) “Psychologist” means a person who practices psychplogy (b) “Religious oganization” means an associatimanfer
asdescribed in s455.01 (5) ence congregationconvention, committee, or other entity that is
(c) “Psychotherapy” has the meaning designated485.01 organized and operated for a religious purpose and that is exempt

(6) from federal income tax und@6 USC501(c) (3) or (d) and any
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subunitof such an associatioopnference, congregation, conven  (2) The burden of proof ira civil action under sulfl) rests
tion, committee, or entity that is ganized and operated for awith the person who sfgrs the physical injuryemotional dis
religiouspurpose. tress,damage or loss to prove his or her case pseponderance
(c) “Sexual contact” has the meaning given i840.225 (5) ©f the credible evidence. o

(b). (3) If the plaintiff prevails in a civil action under sul), he

. or she may recover special and general damages, including dam
as S,f)r egﬁﬁsgfog :XCUT;?’\(':' or(gcf\\rl]v)i/tr? e;srtr)]rér\;]vggtjzefrfhan 'lrg#g agesfor emotional distresgunitive damages; and costs, includ
occurswhile the person is under the agelBfmay bringegg action N9 all reasonable attorney fees and other costs of the investigation

; ndlitigation which were reasonably incurred.
eslgig;j’ggre“g?mber of the clgy for all damages caused by thaf' (4) A person may bring a civil action underb.(1) regardless
) i ) of whether there has been a criminal action related to the physical
(b) Any person who may bring an action under. f@rmay injury, emotional distress, loss or damage under §lipand
bring an action against the religiougganization that employed regardles®f the outcome of any such criminal action.

the member of the cley for all damages caused by that sexual (5y Thjs section does not limit the right of a persomeicover
contactif, at the time thathe sexual contact occurred, anothefrom any parent or parents unde885.035

employeeof that religious aganization whose duties included History: 1987 a. 3482003 a. 2432005 a. 15%.65; Stats. 2005 s. 895.443.
supervisinghatmember of the clgy knew or should have known

thatthe member of the clgy previously had sexual contact with895.444 Injury caused by criminal gang activity; action

a person under the ageld and failed to do all of the following: for. (1) DeriNnITIONS. In this section:

1. Report that sexual contact unde48.981 (3) (a) “Criminal gang” has the meaning given if939.22 (9)
2. Exercise ordinary car® prevent similar incidents from  (b) “Criminal gangactivity” has the meaning given in s.
occurring. 941.38(1) (b).

(c) Notwithstanding s801.09 (1)801.095 802.04 (1) and (c) *“Political subdivision” means a cityillage, town or
815.05(19g) (a) in an action brought under thésction, the plain county.
tiff may substitute his or her initialsy, fictitious initials, and his ~ (2) CiviL causeoracTioN. (a) The state, a school district or
or her age and county of residerioehis or her name and address political subdivision may bring an action in circuit court for any
onthe summons and complaint. The plairgifattorney shall sup expenditureof moneyfor the allocation or reallocation of law
ply the court the namand other necessary identifying informaenforcement,fire fighting, emegency or other personnel or
tion of the plaintif. The court shall maintain the name and otheéesourcesf the expenditure of money by the state, a school district
identifying information, and supply the information to otherpar & political subdivision is the result of criminal gang activity
tiesto the action, in a manner that reasonably protects the informa(b) Any person who stérs physical injuryor incurs property
tion from being disclosed to the public. damageor loss resulting from any criminal gaagtivity has a

(d) Upon motion by the plainfifand for good causshown, causeof action for the actual damages sustained. The burden of
or upon its own motion, the court may make any order that justiRg0f inacivil action under this paragraph rests with the person
requiresto protect any of the following: who sufers the physical injury or property damage or lass

1. A plaintiff who is using initials in an action under this seCprovehls or her casby a preponderance of the credible evidence.

tion from annoyance, embarrassment, oppression, or undue bur(c) The action may be brought against dnieninal gang or
denthat would arise if any information identifying the plaintif 29ainsny memberdeaderofficer or oganizer of a criminal gang
weremade public. who participates in a criminal gang activity or who authorizes,

> A plaintif in an action under this section from unreaso causesorders, ratifiesrequests or suggests a criminal gang activ
- AP - ; My, An action brought under th&ibsection shall also name as
ably long, repetitive, or burdensome physical or mental exam'rﬁﬁfendanta;he criminal gang and any criminal gang memkteas
tions. participatedn the criminal gang activityAn action brought under

3. The confidentiality of informatiomhich under law is coen - this subsection may name, as a class of defendants, all unknown
fidential, until the informationis provided in open court in an criminal gang members.

actionunder this section. - _ o _ (d) The plaintif may bring a civil action under thisibsection
(3) Consent. Consent is not an issue in action under this regardlesof whether there has been a criminal action related to

section. theinjury, property damage or loss or expenditure of money under
(4) CALCULATION OFSTATUTEOFLIMITATIONS. An action under par.(a)or(b) and regardless of the outcome of that criminal action.
this section is subject to 893.587 (3) SERVICEOFPROCESS.A summons may be served individu

(5) SILENCE AGREEMENTS. Any contract or agreemeobn  ally upon any membeteader officer or oganizerof a criminal
cerningthe settlement of any claim under this section that limitgangby service as provided under801.11 (1), (2), (5) or (6)
or eliminates the right of the injured person to disclose the sexudierethe claim sued upon arisest of or relates to criminal gang
contact described under sul{2) to another member of the activity within this state sticient to subject a defendant to per
religious organization to which the member of the gleunder Sonaljurisdiction under s301.05 (2)to (10). A judgment ren
sub.(2) belongs, to a therapist, as defined i895.441 (1) (e)to deredafter service under this subsection is a bindidjgidication
aperson listed under 48.981 (2) (a)or to a district attorneys ~29@instthe criminal gang.
void. (4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (a) The
History: 2003 a. 2792005 a. 15%.63; Stats. 2005 s. 895.442. court, upon the requestf the state, a school district or a political
subdivision,may grant an injunction restraining an individual
or from committing an act that would injutke state, a school district
damage suffered by members of certain groups; action or a political subdivision or may ordsuchother relief as the court
for. (1) If a person stérs physicalnjury to his or her person or determiness proper o _ _
emotionaldistress or damage to or loss of his or her progmrty ~ (b) The court may order a criminal gang member to divest him
reasonof conduct thafs prohibited under €943.012and that Selfor herself of any interest or involvement in any criminal gang
causeslamage to any property specified i1943.012(1) to (4) activity and may restrict a criminal gang member frengaging
or by reason of conduct that is grounds for a penalty increase uriiedny future criminal gang activity
s.939.645 (1) the person has a civil causeaufion against the  (c) In addition to the costs allowed undei8$4.04 afinal
personwho caused thphysical injury emotional distress, dam judgmentin an action under sul2) (a)in favor of the plaintif
ageor loss. shall include compensatory damages for the expenditure of

895.443 Physical injury, emotional distress, loss
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moneyfor the allocation or reallocation of law enforcement, fire (3m) (a) In this subsection, “plant” includes the material
fighting, emegency orother personnel or resources caused by theken,extracted, or harvested from a plant, or a seed or pigner
criminal gang activity and compensation for the costs of the invesaterialthat is being used or that will be used to grow or develop
tigationand prosecution and reasonable attorney fees. aplant.

(d) In addition to the costs allowed undeiB$4.04 a final (b) If the violation of s943.01 (1)involves the circumstances
judgmentin an action under suk2) (b)in favor of the plaintif unders.943.01 (2d)the court may award a prevailing plaiftife
shallinclude attorney fees and the costs of the investigation ameésonableattorney fees incurreth litigating the action and,
litigation. whendetermining the damages recoverable under(8)bshall

(e) The final judgment in favor of the plairftih an action includethe market value of the_plant before daaamage or destruc
undersub.(2) (a)or (b) may include punitive damages assessdiPn, and the costs of production, research, testing, replacement,
againsta criminal gang leadeofficer, omganizer or memberho ~andplant development directly related to the plant that has been

is found to have participated in criminal gang activity damagedr destroyed.
History: 1993 a. 982005 a. 155%.67; Stats. 2005 s. 895.444. (4) Any recovery under this section shall be reduced by the
amountrecovered as restitution under880.093and973.20and
895.445 Damage to certain machines; action for . ch.938for the same act or as recompense und#%13 (5) (a)

(1) An owner of a machine operated by the insertion of coins, ctr the same act.
_rency_,deblt (_:ards or credit _cards that is damaged t_)y a pargon (5) No person may bring a cause of action uristeh this sec
ing with the intent to commit a theft from that machine may bringyn and $95.195895.449943.212943.2450r943.51regarding

anaction against the person. the same incident or occurrence. If the plafriifs a cause of
(2) Theowner has the burden of proving his or her case undgftionunder both thisection and s895.449 943.212 943.245
sub.(1) by a preponderance of the credible evidence. or 943.51regarding the same incident or occurrence, the plaintif
(3) If the owner prevails in a civil action under s(if), he or may choose which action to brindf the plaintif has a cause of
shemay recover all of the following: action under both this section and25.195 the plaintif must
(a) Treble damages. bring the action under £5.195

(b) Costs, including all reasonable attorney fees and other(6) A person is not criminally liable under®43.30for any
costsof the investigatiorand litigation that were reasonably@ctionbroughtin good faith under this section.
incurred History: 1995 a. 271997 a. 1012001 a. 1691; 2003 a. 36138 2005 a. 155.
: _ o 70; Stats. 2005 s. 895.44B005 a. 44.1; 2007 a. 962011 a. 186
(4) An owner may bring a civil action under s\ib) regard A trial court cannot, contrary to sub. (3) (b), award attorney fees that exceed what
lessof whether there has been a criminal action related to the dﬁazcéul%'g’ omcuired.” Stathus Horst, 2003 WI App 28260 Ws. 2d 166659
age under sulf1) and regardless of the outcome of any such-crim’ynderwisconsin law the economic loss doctrine does not bar recovery sinder

inal action. 100.18,but it does bar recovery under s. 895.80east under the facts of this case.
History: 1995 a. 1332005 a. 155.69; Stats. 2005 s. 895.445. Dow v. Poltzer 364 F Supp. 2d 9312005).
895.446 Property damage or loss caused by crime; 895.447 Certain agreements to limit or eliminate tort

action for. (1) Any person who stiérsdamage or loss by rea !iability void. (1) Any provisipn to I_imit oreliminate tort liabi

son of intentional conduct that occurs on or after November 4y @s a part of or in connection with angntract, covenant or
1995, and that is prohibited under 843.01 943.2Q 943.21, agreementelating to the construction, alteration, repair or main
943.24943.26943.34943.395943.41 943.5Q0 943.61 943.74 tenanceof a bundlng,strqcture, or o_ther work relate_d to construc
or 943.76 or by reason of intentional conduct that occurs on §Pn; including any moving, demolition or excavationagainst
after April 28, 1998, and that is prohibited unde©d3.2010r  Public policy and void. _

943.203 or by reason of intentional conduct that occurs on or after (2) This section does not apply to any insurance contract or
July 1, 2004, and that is prohibited unde®43.011943.012 or Worker'scompensation plan.

943.017 has a cause of action against the person who caused th€) This section shall not apply to any provision of any-con
damageor loss. tract, covenant or agreement entered into prior to July 1, 1978.

; Al At i wi History: 1977 c. 441Stats. 1977 s. 895.47977 c. 447Stats. 1977 s. 895.49;
(2) Theburden of proof in a civil action under sb) is With 5057 1555 49 Stats. 2005 5. 895.447.

the person who siérs damage or loss to prove a violation of S. Thjssection did not void an indemnitfause in a contract. Gerdmanits. Fire
943.07, 943.011 943.012 943.017 943.2Q 943.201 943.203  InsuranceCo.119 Wis. 2d 367350 N.W2d 730(Ct. App. 1984).
943.21943.24943.26943.34943.395943.41,943.50943.61,

943.74 or 943.76by a preponderance of the credible evidenc895.448 Safety devices on farm equipment, ordinary

A conviction under 943.01943.011943.012943.017943.29  negligence. (1) In this section:

943.201 943.203 943.21 943.24 943.26 943.34 943.395 (a) “Farm equipment” means a tractor or other machses
943.41,943.50 943.61,943.74 or943.76is not required to bring in the business of farming.

anaction, obtain a judgment, or collect on foalgment under this () “Safety device’'means a guard, shield or other part that has

section. . o o the purpose of preventing injury to humans.
(3) If the plaintif prevails ina civil action under sull), he  (2) If a person in the business of selling or repairing farm
or she may recover all of the following: equipmentabricates a safety device and installs the safety device

(a) Actual damages, including the retail or replacemmahte on used farm equipment, after determining either that the farm
of damaged, used, or lost propenshichever is greatefor a equipmentvas not originally equipped with suelsafety device
violation of s. 943.01 943.011 943.012 943.017 943.2Q or that a replacemerd not available from the original manufac
943.201 943.203 943.21 943.24 943.26 943.34 943.395 turer or from a manufacturer of replacements, and notifies the
943.41,943.50 943.61, 943.74 0r943.76 owneror purchaser of the farm equipment that the pefabr

(b) All costs of investigation and litigaticthat were reasen catedthe safety device, the person is not liable for cldouaded

g : . : in tort for damages arisirfgom the safety device unless the claim
gﬂylgn%uegfg’ éﬁ'ﬂf{ﬂ% \Tgir;]/alue of the time spent dny antproves, by a preponderance of the evidence, that a cause of the
ploy 9 ) ) claimant’sharm was théailure to use reasonable care with respect

(c) Exemplary damages of not more than 3 times the amoy®the design, fabrication, inspection, condition or installatin
awardedunder par(a). No additional proof is required under thisor warnings relating to, the safety device.

section for an award of exemplatgmagesinder this paragraph. History: 1993 a. 4552005 a. 155.50; Stats. 2005 s. 895.448.
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895.449 Action for loss caused by failure to pay for hearing,deposition and court proceeding and all interviews and
gasoline or diesel fuel. (1) In this section: meetingselated to those hearings, depositions and court proceed

(a) “Association” means a membershir_ganization whose ingsthat the Complainant is required or authorized to attend. The

membershigs composed of retail businesses that sell gasolinegifvicerepresentative selected by the complainant has the right to
dieselfuel. sit adjacent to the complainant and confer orally and in writing

(b) “Fuel retailer” means a person whofsus a loss as the with the complainant in eeasonable manner during every hear
resultof a violation of $943.21 (1m) (d) ing, deposition or court proceeding and related interviews and

(c) “Vehicle owner” means a person who holds the legal tii%eetmgs’ex-cept when the complainant is testifying or is repre
of the vehicle that receiveghsoline or diesel fuel involved in a ntecby private co.unsel_.The service representative may not sit

iolati f5.94321 (1m) (d at counsel table during a jury trial. The service representative may

violation ot s. e (1m) (d) ) ) ~addresghe court if permitted to do so by the court.

(2) Any fuel retailer has a cause of action against a vehicle (3) Fayre To EXERCISERIGHT NOT GROUNDSFORAPPEAL. The
ownerwhose vehicle was involved in a violation 0983.21 (1m)  fajlyre of a complainant to exercise a right under this section is not

(d). The fuel retailer may provide an association with &dajfit 5 ground for an appeal of a judgment of conviction or for any court
specifying the time and date that the violation occurred, the regis reverse or modify a judgment of conviction.

tration plate number ofhe vehicle that received the gasoline or History: 1991 a. 2761995 a. 2202001 a.109 2005 a. 155.64; Stats. 2005 s.
dieselfuel, and the retail value of gasoline or diesel fuel involve$5.45;2005 a. 443.265 2007 a. 20

in the violation. . . .
. . . 895.453 Payments of chiropractic services from attor -
(3) Uponreceipt by an association of arfiddvit under sub. ney contingezcy fees. (1) I‘r)1 this section:

(2), that association may obtain from the department of 4trans L N .

portation, based on the registration plate number of the motor(®) “Ch|roprac.tor _means a person licensed unde#48.
vehiclethat received the gasoline or diesel fuel in violation of s, (0) “Motor vehicle” means a vehicle, includingambination
943.21 (1m) (d)identifying information regarding the owner ofof 2 or more vehicles or an articulated vehicle, which is self-
that motor vehicle and may forward the identifyimjormation ~Propelled,except a vehicle operated exclusively on a rail.

to the person who provided thdidavit under sub(2). (2) Notwithstandings.803.03 if all of the following condi

(4) Thefuel retailer maysend a letter by 1st class mail to thdions exist, fees for chiropractic servigamvidedto an injured
vehicle owner atthe address obtained under s{#), requesting Person shall be paid out dfe amount of fees due to his or her
paymentof the amount owed for the unpaid gasoline or diesel fuftorneyunder the contingency fee arrangement made between
plus a service fee that does not exceed $30. The letter shall inchi§Person and the attorney:
thetime and date dhe violation, the registration plate number of (&) The person is injured as the result of a motor vehicle acci
the vehicle that received the gasoline or diesel fuel, and a stadent.
mentthat if the vehicle owner fails to pay the amount demanded (b) The services were provided by a chiropractor because of
within 30 days of receipt of the lettahe fuel retailer may com theinjuries arising from the motor vehicle accident.
mencea court action to collect that amourif.a vehicle owner  (c) The person is represented by an attorney undentin
fails to make the payment owed within 30 days of his or her recejfgincyfee arrangement.

of the lettey the fuel retailer may commence an action in circuit (d) The person receives an amount under a settlement agree
courtto collect the amount demanded. ment that is less than his or her damages.

(5) If the fuel retailer prevails in an action brought under this (e) Prior to the persos’acceptance of the settlemegtree
section the fuel retailer shall be entitled to the amount of the loggent,the chiropractor has not been paid for his or her services and
incurred,the $30 service fee, and court costs. hasprovided written notification to the perserttorney of the

History: 2011 a. 186 servicesthat were provided to the person.

(3) Exceptasprovided in sub(4), if the conditions under sub.
(2) are met, the distribution of the amount duneler the contin
gency fee arrangement shall be allocated on a pro rata basis
betweenthe persors attorney and each chiropractor who-pro
vided services, based on the percentage obtained by comparing

therapistunder $940.22 sexual assault under@40.225 child the outstanding fees owed the attorney and each chiropractor to

abuseas defined under 813.122 (1) (g)or child abuse under ss.the aggregate ogtstandlng attorney_ and chiropractic ft_ees. .
948.02t0948.11 (4) This section does not apply if any of the following exist:
(@) The chiropractor is eligible for paymeifar the services

(b) “Complainant’means an adult who alleges that he or she \“ : .
wasthe subject of abusive conduct or who alleges that a crime ﬁw%&/rlggﬁteoa}thhe plggson under any health insurance contract or self
beencommitted against him or her pian.

(C) “Service representative” means an individual memberrgé:b) The chiropractor is eligible for payment for thervices

895.45 Service representatives for adult abusive  con-
duct complainants. (1) DeriniTions. In this section:

(&) “Abusive conduct” means domestic abuse,dafined
unders.49.165 (1) (8)813.12 (1) (am)or968.075 (1) (a)harass
ment, asdefined under 813.125 (1) sexual exploitation by a

anorganization or victimassistance program who provides cou ovidedto the person under any governmental health plaroor

seling or support services to complainants or petitioners al airsr:(;:qcludlng Medicaid or Medicare.
. ; . y: 2011 a. 32

chargeso fee for services provided to a complainant under sub.
(2) or to a petitioner under 813.122 895.455 Limits on recovery by prisoners. A prisoneras

(2) RicHT TOBEPRESENT. A complainant has the right to selectlefinedin s.801.02 (7) (a) 2. may not recover damages for mental
aservice representative to attend, with the complaifheat;ings, or emotional injury unless the prisoner shows thaphshe has
depositionsand court proceedingshether criminal or civil, and suffereda physical injury as a result of the same incident that
all interviews and meetings related to those hearings, depositioassedhe mental or emotional injury
and court proceedingsif abusive conduct is alleged to have History: 1997 a. 1332005 a. 15%.66; Stats. 2005 s. 895.455.
occurredagainst the complainant dra crime is alleged to have o . .
beencommitted against the complainamtd if the abusive cen 895.457 Limiting felon’s right to damages. (1) In this
ductor the crime is a factor under&57.41or is a factor in the Section:
complainant'sability to represent his drer interest at the hearing, (&) “Crime” means &rime under the laws of this state or under
depositionor court proceeding. The complainant shall notify thgderallaw.
courtorally, or in writing, of that selection. A service representa (b) “Damages” means damages for an injury to real or personal
tive selected by a complainant has the right to be present at ey@gperty,for death, or for personal injury
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(c) “Felony” means a felonynder the laws of this state oron behalf of the statéo contest that issue without waiving the
underfederal law state’s sovereignimmunity to suit. Failure by the fider or

(d) “Victim” means a person against whom an act constituti§nPloyeeto give notice to his or her department head of an action
afelony was committed. or special proceeding commenced against the defendimer afr

2) No person may recover damages from any of the followirffjP!0Y€€as soon as reasonably possible is adagcovery by
per(sc))nsforpinjury or )(ljeath incurred\?hile commi%/ting, or as a rfﬁgofﬂcer or employee from thstate or political subdivision of

. . ) reasonablattorney fees and costs of defending the action. The
ﬁjﬁgggﬁ%@?'ct,tf'?feﬁgnicﬁér?ﬁgfgiﬂwted a felgifghe person attorneyfees and expenses shall notrbeoverable if the state or

e political subdivision ofers the dficer or employee legalounsel

() A victim of that felony andthe ofer is refused by the defendanfioér or employee. If

(b) An individual otherthan a victim of that felony who the officer, employee or agent of the state refuses to cooperate in
assisteddr attempted to assist in the prevention of the act, whiee defense of the litigation, thefiokr, employee or agent is not
assisteddr attempted to assist in the protection of the victim, @ligible for any indemnification or for the provision of legal ceun
who assisted or attempted to assist in the apprehension or desethby the governmental unit under this section.

tion of the person Committing the act unless the individual who (am) If a court determines that costs are awardable to an

assistecbr attempted to assist is convicted of a crime as a ressifyployeeor official who has been provided representatioraby

of his or her assistance or attempted assistance. governmentalnit under pafa), thecourt shall award those costs
(3) This section does not prohibit a person froecovering to the unit of government that provided the representation.

damagedor death or personal injury resulting from a device used (b) Persons holding thefafe of county sherffon March 1,

to provide security that is intended or likely to cause great bodigg3, are covered by this subsection. This subsection covers other
harm,as defined in 939.22 (14,) or death. Countysherifs who have:

(4) () Any applicable statute of limitations for an actionto 1. satisfactorily completed are currently enrolled in the
recoverdamages against a person described unde(3ul@)or  preparatoryprogram of law enforcement training undet 85.85
(b) for injury or death incurred while committing, orasesult of (4) (p) 1. and, if applicable, the recertification programs under s.
committing, an act that constituted a felonytadled during the 165.85(4) (bn) 1, or have provided evidenad equivalent law

periodbeginning with theommencement of a criminal proceedenforcementraining and experience as determirsdthe law
ing chaging the person who committed the act with a felony fdnforcemenstandards board: or

that act and ending with the final disposition, as defined in s. :
J V) ! 2. Atleast 5 years of full-time employment as a law enforce
893.13(1), of the criminal proceeding. mentofficer, as defined in <.65.85 (2) (c)

(b) Any applicable statute of limitations for an action to (c) This subsection does not apply to any action or speal

recoverdamages from an individual described under &ib(b) d R o -
for injury or death incurredvhile committing, or as a result of ceeding brought by a county against its county sieife action

committing, an act that constituted a felonyt@led during the or proceeding is determined in favor of the county
periodbeginning with theommencement of a criminal proceed _ (d) On and after March 1, 1983, all persons employed as dep
ing chaging the individual described under sB) (b) with a Uty sherifs, as defined in 0.02 (48) (b) 3.arecovered by this
crime as a result of his or her assistance or attempt to assist a#@section.The county board shall adopt written policies for-pay
endingwith the final disposition, as defined irg93.13(1), of the Mentsunder this subsection on behaffany other person, pro
criminal proceeding. This paragraph does not apply if a criminayidedthat person has satisfied the minimum standards déthe
proceedinglescribed in paa) does not result in a felony convic enforcemenstandards board, who serves at the discretion of the

tion andthere is no other criminal proceeding described under pal€riffas a law enforcementfiner as defined in £65.85 (2) (c)
(a) pending. and the county maymake the payments upon approval by the

(5) A court may stay a civil action described under $2p. countyboard. . i -
until the final disposition of a criminal proceeding described (dm) All security oficers employed by the department of mili
undersub.(4). tary affairs who are deputed under58.26 (4m)are covered by

History: 2003 a. 872005 a. 15%.68; Stats. 2005 s. 895.457. this section while actin_g within the scope of their dutie§ assi_gn_ed
unders.59.26(4m), as if they were state employees acting within
895.46 State and political subdivisions thereofto ~ pay thescope of their state employment.
judgments taken against officers. (1) (a) If the defendant  (e) Any nonprofit corporation operating a museum uraler
in any action or special proceedinguigublic oficer or employee leaseagreement withhe state historical socieignd all oficers,
andis proceeded against in arfiofl capacity or is proceeded directors,employees and agents of such a corporation, and any
againstas an individual because of acts committed while carryingcal emegency planning committee appointed by a cotnatgrd
out dutiesasan oficer or employee and the jury or the court findginders.59.54 (8) (a)yand all members of such a committee, are
thatthedefendant was acting within the scope of employment, tBgyteofficers, employees or agents for the purpasesis subsec
judgmentas to damages and costs entered agtiastficer or  jgn.
employee except aprovided in s146.89 (4) in excess of any ) . .
insuranceapplicable to the &i€er or employee shall be paid by the (2) Any town oficer held personally liable faeimbursement
e o : e of any public funds paid out in goddith pursuant to the direc
stateor political subdivision of which the defendant isddficer ions of electors at anv annual or special town meeting Sieall
or employee. Agentsf any department of the state shall be-coy y P h 9
: ; ; ; I : imbursedy thetown for the amount of the judgment for dam
eredby this section while acting within the scope of their agenc esand costs entered against the towficef
Regardles®f the results of the litigation the governmental uni ’g . 9 . S
if it does not provide legal counsel to the defendaiitenfor 3) f‘fl_’he protecltlon dorded by thtgs_fectlon shall apply to any d
employeeshall pay reasonable attorney fees and costs of defeﬁﬁﬁ.ecl’ ]lcer, emp °3|’ee or agent (‘]’l" lle Op.eé"g'g% 6a $tate—owne
ing the action, unless it is found by the court or jury that théehiclefor personal use in accordance witi28.916 (7)
defendantofficer or employee did not act within the scope of (4) Theprotection dbrded by this sectioapplies to members
employment. Except as provided in $46.89 (4) the duty of a of the board of governors created undérl.04 (3) members of
governmentalinit to provide or pay for the provision of legal+epa committee or subcommittee of that board of governors,-mem
resentatiordoes not apply to the extethiat applicable insurance bersof the injured patients and familiesmpensation fund peer
providesthat representation. If the employing state agendlyeor review council created under855.275 (2)and persons consult
attorneygeneral denies that the statéiasfr, employee or agent ing with that council under €55.275 (5)b), with respect to judg
wasdoing any act growing out of or committed in the course afents,attorney fees, and costs awarded beforegpoafter April
the dischage of his or her duties, the attorney general agpear 25, 1990.
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(5) The protection a@brded by this section applies to any of ‘Litigation” under sub. (1) refers only to civil proceedings. Bablitch & Bablitch
the following: v. Lincoln County82 Ws. 2d 574263 N.W2d 218(1978).

. . . Mandatory payment under sub. (1) did not apply to &niafwho was sued for
(a) A volunteer health care provider who provides servic@ggally retaining his salary due to atieged failure to comply with the statutory
unders. 146.89 for the provision of those services. requirementgor a bond and oath offide. The oficial was not acting in his titial
.. . i capacitywhen filing the bond or taking the oath ior defending a related suit.
(am) A practitioner who provides services unde2%7.03and  Thuermer. Village of Mishicot,86 Ws. 2d 374272 N.W2d 409(Ct. App. 1978).

a health care facility on whose behalf services are provided undein insurer of public employees had no right of recovery under s. 270.58 (1) [now

s.257.04 s.895.46 (1)]. Horac#ann Insurance Co. Wauwatosa Board of Educatid8g
: : o Wis. 2d 385276 N.W2d 761(1979).
(b) A physician under £51.070r 252.04 (9) (b) Thestate could not be sued asiretemnitor under s. 270.58 (1) [now s. 895.46 (1)].

: ; : ; . Fialav. Voight, 93 Wis. 2d 337286 N.W2d 824(1980).
(6) The protection &brded by this section applies to any crim The state may not be sued directly for the tortious acts of its employees. WMiller

inal action under £291.97 (2)or293.87 (2)or under7 USC 136L  smith,100 Ws. 2d 609302 N.W2d 468(1981).
(b), 15 USC 2616b), 33 USC 1319c), 42 USC 22846928(d) The*“color of law” elemenbf 42 USC 1983 lawsuit is not identical to the “scope

and(e),6973(b),6992(b) and (c);7413(c), 9603 (b), 9606 (b) and ggsr&p\l/?l)zl?el%i(igafﬂgzmnder sub. (1). CameronMilwaukee,102 Wis. 2d 448
11045(b) or49 USC 5124hat is commenced agalnSt a stafe of Whétheralderperson.s were acting within the scope of their employment was inap

ceror state employee who is proceeded againikis or her df-  propriatelydecided by summary judgment. Schroed&@choessoy08 Ws. 2d 49
)

cial capacity or as an individual because of acts committed in ﬁ?%N-WZd 131(198% | unit decides o brovid | it must orovid ote and
5 H ncea governmental unit decides to provide counsel, It must proviae complete an
storage transportation, treatment or dlsposal of hazardous SllLlilI representation on all issues. Bean@ity of Stugeon Bay112 Wis. 2d 609334

stancesasdefined in s289.01 (1), if that oficer or employee is N.w.2d235(1983).
found to be acting within the scope of bisher employment and  Sub.(1) applied to a forfeiture action against a polidecef. Crawford v City of

if the attorney general determines that the stdieeofor state Ashiand.134 Ws. 2d 369396 N.w2d 781(Ct. App. 1986). )
Any action” in sub. (1) (a) means a trial in which the issue of “scope of employ

employeeacted in good faith. Regardless of the determinatiqfntis essential andvidence on the issue is introduced amglied. Desotelle.v
madeby the attorney general, the protecticioafedby this see  Continental Cas. Cd.36 Ws. 2d 13400 N.W2d 524(Ct. App. 1986).
tion applies if the state fifer or agent is not founguilty of the In “scope of employment” cases undeib. (1) (a), consideration must be given

criminal action commenced under this subsection. This pr0tée?:nv‘,glf;g?_rglseoﬂllp&yf&lﬁ5gc\l\i':t%%’ 4|gssfsn;er\lllv?;3§uﬁl%l()i/9%8llrpose theerve

tion includes the payment of reasonable attorney fedsfending A former school employee sued by the school district over her employment con
i 1 igj i tractwas notentitled to costs under sub. (1) (a). Pardeeville Area School District v
the action and cos_ts or fines arising out qf the action. Bomber 214 Ws. 20 307571 N-W2d 189(Ct App. 1097)97.. 1460
(7) The protection dbrdedby this section does not apply to  voting members of a commission created by 2 villages were pufitiersfpro
anylaw enforcement diter of another state acting ini¥¢onsin tected by s. 895.46 (1j4 Atty. Gen. 208
underan agreement authorized undet 25.46 Sections 895.35 and 895.46 apply to actions for open meetings law violations to
. K . . thesame extent that they apply to other actions against pulidierefandemployees,
(8) The protection dbrded by this section applies to anyexceptthat public oficials cannot be reimbursed ftorfeitures they are ordered to
ownerof land within a drainage district establishetdler ch88  pay for violating the open meetings laiv Atty. Gen. 177
who undertakes work on a drain if the work is approved by t erhe University of Visconsin hasio authority to agree to hold harmless a county
drainageboard thatincurs liability because of a universityfioér’s torts, but common lawould
ainageooara. require the oficer to indemnify thecounty and statutory indemnification would

(9) (a) The state shall reimburse a staifficer or state requirethestate toindemnify the fier when acting in the scope of employmé&it.
; tty. Gen. 1
employeefor reasonablattorney fees and costs incurred by th@ StateEmegency Response Board Committee and Local § Planning

officer or employee in connection withJohn Doe proceeding committeesubcommittee members appointed by a county board are entitled to
unders.968.26 (2)arising from the dicer’s or employeea cor  indemnityfor damage liability under s. 895.46 and legal representation Iayttive

. s e ; . neygeneral under s. 165.281 Atty. Gen. 17
ductin the performance of fifial duties if all the following apply: ™21 ereof the Investment Board, Employeridt Fund Board, dachers Retire

1. The oficer or employee was acting within the scope of himentBoard, WsconsinRetirement Board, Group Insurance Board, and Deferred
or her employment CompensatioBoard are subject to the limitations on damages und&93.82 and
ploy ' areentitled to the stateindemnification for liability under this sectio@AG 2-06
2. The oficer or employee is natonvicted of a crime arising An assistant district attorney on furlough pursuant to executive order is entitled to

from the conduct that is the subject of any criminal complaimisgpﬁfloe‘ﬁ]‘g&d&“nrg%'%rlgghe or she is carryingt duties within the scope

issuedunder s968.26 (2) (d) This section may require indemnification for actions that are not intended to bene
(b) The state shall reimburse a statiicef or state employee fit the employewhen those actions further the objectives of employment. Hibma v

f bl f d ) ctthdofi Odegaard769 F2d 1147 (1985).
or reasonable attorney fees and costs Incurr rcer or Section893.80 (4) bars direct suits against municipalities for the torts of their

employeein defending a criminal complaint issued under mployees.lt does not preclude suing théiaér directly and using s. 895.46 to indi
968.26(2) (d)arising from the difcer’s or emploves conduct in rectly recover from the municipalityGraham vSauk Prairie Police Commission.
th rf( r)rr(1 )n f dicial duties i all of the following apply:  ®121-20 10851990} : it stil acting withi
€periormance o al dutes It all o the Tollowing apply: An employee can misuse or exceed his or her authveritg still acting within the
i i ithi opeof his or her employmentGrahamexemplifies the principle that a policdiof
hl. The ?flcer or employee was acting within the Scope of hl(?e:rcan grossly exceed his authority to use force and still be found to have acted within
or her employment. the scope of employment. JavierGity of Milwaukee,670 F 3d 823(2012).
2. The oficer or employee is natonvicted of a crime arising  Sub.(1) does not prevent a statéicitl from asserting “good faith” asdefense
from the conduct that is the subject of the crimioamplaint to a chage of infringement of civil rights. Clarke €ady358 F Supp. 156 (1973).
. dund d Thepurpose of this section is not to transform any suit against a state eniployee
issuedunder s968.26 (2) (d) asuit against the state, but to shield state employees from monetary loss in tort suits.
(10) Any employee of the state of Minnesota who is named $arev. Percy468 F Supp. 126§1979).

: : : county could not be held liable for a civil rights judgment against a county judge
adefendant and who is found liable as a result of performing S enthe judgment held that tiiedge was not carrying out duties of théaef at the

vicesfor this state undex valid agreement between this state anélevanttime. Harris vCounty of Racine512 F Supp. 12731981).

the state of Minnesota providing for interchange of employees " If an employee ist_par} ﬁf f;lna;r:;er-muni,cipﬁl te(?mfuntder s. 616-305f [now s. 66-031f3],
; ; ™ ; eagency requesting the teanservices is the de facto employer for purposes of

servicesshall be indemnified b.y this state to the S.ame eXtGlﬂ’[l as|ndemnificationunder this section. LeibensteinGrowe,826 F Supp. 174(1992).

employeeof this state performing the same services for this state sherif represents the county when enforcing the I&gvereign immunitjor

pursuanto this section. stateofficials under the Ith amendment to the U.S. constitutidoes not apply

History: 1973 c. 333Sup. Ct. Ordei67 Wis. 2d 585, 761 (1975); Stats. 1975 s.APrahamv. Piechowskil3  Supp. 2d 10281998).
895.45:1975 c. 81198, 199 Stats. 1975 s. 895.46977 ¢. 291979 c. 74221 1981 o . ,
c. 20, 1981 c. 96s.67: 1981 c. 314.136 1983 a. 61983 a, 25.2202 (3231985  895.47 Indemnification of the W isconsin State Agen -

a.29,66; 1987 a. 3421987 a. 403.256, 1989 a. 31115,187,206,359,1991 a. 245 i ildi i i -
566 1063 a. D356, 43, 238 456,460 1005 & 2027 411 1097 5. 351000 & 185 cies Building Corporation and the  Wisconsin State Pub

2003a. 111; 2005 a. 962007 a. 7913Q, 2009 a. 2442, 93, 154 2011 a. 32 lic Building Corporation. If the Wisconsin State Agencies
Cross-reference: See s.775.06for special procedure applying to state lawBUilding Corporation or the Wconsin State Public Building Gor
enforcemenbfficers. porationis the defendant in an action or special proceeding in its

Highway commission [now transportation dept.] supervisors who are requnsi@g_pacityas owner of facilities occupied by any department or

for the placement of highway warning signs may be suadign is not placed in :
accordancevith commission rules. They cannot claim the ssat@munity from agentsof any departmertf state government, the judgment as to

suit. Chart v Dvorak,57 Wis. 2d 92203 N.w2d 673(1973). damagesind costs shall be paid by the steden the appropriation
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23 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.4802

madeunder s20.865 (1) (fm) The state, when it does not providénis or her acts or omissions in rendering that care dfahe fot

legal counsel to the defendant, its memberficefs or employ lowing conditions exist:

ees,shall pay reasonable attorney fees and costs of defending the1. The health care is rendered at the site of the event or contest,
actionregardless of the results of the litigation, unless the courtdiring transportation to a health care facility from the event or
jury finds that the membeofficer or employee did not act within contest,or in a locker room or similar facility immediately before,
the scope of that persanemployment. Failure by the defendangyring or immediately after the event or contest.

to give notice to the department of justice of an action or special 2. The physician, podiatrist, athletic trainehiropractor

proceedingcommenced against it, its membersficefs or tist,emegency medical technician, first responggrysician

employeesas soon as reasonably possible shall bar recovery 1 . ) A -
the defendant, its members figkrs or employees from the state?>S'siantregistered nurse, massage therapist or bodywork-thera

underthis section. Attorney fees and expenses may not be-re @tdoes not receive compensation for the health care, other than

eredif the state dérs the membeofiicer or employee legal coun eimbursementor expenses. _
seland the der is refused. (b) Paragraplfa) does not apply to health care services pro

History: 1977 c. 344447. vided by a volunteer health care provider undet4$.89
(4) (ag) In this subsection:

895.472 Indemnification of a financial institution. A 1. “Cardiac arrest” means the sudden cessation of cardiac

financialinstitution, as defined in 843.80 (2)th.31tcompensatesf i d the di f arterial blood dhat
acustomer for a pecuniary loss resulting frarfinancial crime, 'Ynctionand tne disappearance or arterial blood pressure

asdefined in $943.80 (1) or assumes the loss, may bring a Civﬂwoteventricular fibrillation or pulseless ventricular tachycardia.
actionagainst the person who committed the crime to recover the 2. “Pulseless ventricular tachycardia” means a disturbance in
amountof the loss, any other damages incurred by the financtie normal rhythm of the heart that is characterizgdapid elee
institution asa result of the crime, and the costs incurred to brifgjcal activity of the heart with no cardiac output.

the action, including attorneg’'fees. (am) Any of the following,other than an emgency medical
History: 2005 a. 212.2; 2007 a. 9%.239 technicianor afirst responder — defibrillation, is immune from
civil liability for the acts or omissions of a person in rendeiring
SUBCHAPTERII goodfaith emegency cardy use of an automated external defib
rillator to an individual who appears to be in cardiac arrest:
EXEMPTIONS FROM, AND LIMITATIONS ON, LIABILITY 1. The person who renders the care.
2. The owner of the automated external defibrillator
895.475 Exemption from civil liability for furnishing 3. The person whprovides the automated external defibril

safety inspection or advisory services. The furnishing of, lator for use, if the person ensures that the automated external defi
or failure to furnish, safety inspection or advisory servicebrillator is maintained and tested in accordanth any opera
intendedto reduce the likelihoodf injury, death or loss shall not tional guidelines of the manufacturer

subjecta state dicer, employee or agenty an insurerthe insur 4. Any persorwho provides training in the use of an auto
ﬁ]rcsidagri?é ?;sﬂg#%%eiglﬂggm?ﬂ%? :joaﬁqe%"égn ffgr::qhi rslj(fjr(\i/;e(;etﬁ ag@itedexternal defibrillator to the person who renders care.

or loss occurring as a result of any act or omission in the cour ﬁ’) fTTIe immunity specified in pam) does not extend to any

of the safety inspection or advisory services. This section shalll ﬂ% € following: o )

apply if the active negligence of the statdiadr, employeeor 1. A person whose act or omission resulting from the use or
agent,or of the insurerthe insureis agent or employee created théhe provision for use of the automated external defibrillator
condition that was the proximate cause of injutigath or loss. constitutesgross negligence.

This section shalhot apply to an insurethe insureis agent or 2. A health care professional who renders eigiecy cardor
employee performing the safety inspection or advisory serviagsmpensatiorand within the scope of his or her usual and custom
whenrequired to do so under the provisions of a written servie@y employment or practice at a hospital or other institution

contract. equippedwith hospital facilities, at thecene of an emgency or
History: 1991 a. 392005 a. 155.42 Stats. 2005 s. 895.475. - accidentenroute to a hospital or other institution equipped with
A “written service contract” is a contract that obligates the insurer to provide Itﬁ% italfaciliti hvsicias'ofi
controlservices to an insured. Samuels Recycling CBNA Insurance Co223 spitalfacilities or at a physicias’ofice.
Wis. 2d 233588 N.W2d 385(Ct. App. 1998)97-3511 History: 1977 c. 1641987 a. 141989 a.31; 1993 a. 1091995 a. 2271997 a.
67,156,191; 1999 a. 79, 32,56, 186, 2001 a. 742003 a. 332005 a. 155188, 486,
895.48 Civil liability exemption; emergency medical 2007a. 1302009 a. 13, 302 355 2011 a 260

h h Whatever the precise scope of “scene of any gemey or accident” in sub. (1),
care. (1) Any person who renders engency care at the SCeNnene phrase is stitiently broad to include the defendantiome when the injured.
of any emagency or accident in good faith shall be imménoen  bleedingplaintiff arrived after being hurt in an incident involving an all-terrain

civil liability for his or her acts or omissions in rendering sucghiclein nearby woods. In the circumstances of the case, temey care” under
b.(1) refers to the initial evaluation and immediate assistance, treatment, and inter

et . u
emergencycare. This immunitgloes not extend when employeegentionrendered to the plaintifluring the period before care could be transferred to
trainedin health care ohealth care professionals render emeprofessionamedical personnel. Mueller McMillian Warner Insurance Company

gencycare for compensation and within the scope of tigiral 2006WI1 54,290 Ws. 2d 571714 N.W2d 18305-0121

; ; incti Thereare 3 requirements before sub. (1) relieves a person from liabiliyndy
andCUStomary employment or practice at a hosplta{lther InsH ncycare must be rendered at the scene of thegemey; 2) the care rendered must

tution equipped with hospital facilities, at the scene of any _em%@ emegency care; and 3) any ergency care must be rendered in géaith. Clay
gency or accident, enroute ta hospital or other institution tonv. American Family Mutual Insurance Compa2§07 WI App 228305 Ws. 2d
equippedwith hospital facilities or at a physicianofice. 76?;‘%”-"(‘;28“ 297$7f9|051_ i o 67 ABen. 218

. (m) (a) Excep_t as provided ir.] p@), any physician, physi Inc?den?;benirztasrlrgzei\?gzlIzy l\fgll:liie; membgrr; of tHe National Ski Ratrol
cianassistant, podiatrist, or athletic trainer licensed unde¥48).  exchangéor rendering emegency care to disabled skierey result in a loss of civil
chiropractorlicensed under ch#46, dentist licensed under ch.liability immunity under the Good Samaritan lav® Atty. Gen. 194
447, emegency medical technician licensed undet56.15 first The Good Samaritan statute. 62 MLR 469 (1979).
respondecertifiedunder s256.15 (8) registered nurse licensed The Good Samaritan Statute: Civil Liability Exemptions for Egeercy Care.
under ch. 441, or a massage therapist or bodywork therapigfymamklws' Law July 2007.
licensedunder ch460who renders voluntaryealth care to a par gos 4802  Civil liability exemption; hazardous materi -
ticipantin an athletic event or contest sponsored by a nonpr | (1) In this section:
corporation,as defined in $66.0129 (6) (h)aprivate school, as A N ; . .
definedin s.115.001 (3r)a tribal school, as defined in145.001 (&) “Dischage” has the meaning given unde282.01 (3)
(15m), a public agencyas defined in €16.856 (1) (b)or a school, (b) “Hazardous substance” has the meaning given under s.
asdefined in s609.655 (1) (¢)is immune from civil liability for 299.01(6).
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(c) “Hazardous substance prediction” means any declaratidriving, endurance trail riding, Englisbr western performance
or estimate of the likely spread or impact of an actual digehafr riding, grand prix jumping, horse racing, hunter and jumper
ahazardous substance that is based on meteorological, mathestaiws,hunting,polo, pulling, rodeos, 3—-day events and western
ical, computer or similar models. games.

(d) “Hazardous substance predictor” means any person who 2. Equine training or teaching.
makesa hazardous substance predictomsuant to a contract or 3. Boarding of equines.
agreementvith a public agencyr pursuant to a contract or agree 4. Riding, inspecting or evaluating @guine belonging to
mentwith a person who possesses or controls hazardous therregardless of whether the ownertbé equine receives

stancegor the purpose of assisting that person in supplying & pygonetaryor other consideration for the uskthe equine or per
lic agency with a hazardous substance prediction in the elenfits the riding, inspection or evaluation of the equine.

anactual discha qf a hazardous supstanpg_ . 5. Riding, training or driving an equine or beingassenger
(2) Any person is immune from civllability for his or her orhan equine.
goodfaith acts or omissions related to assistance or advice whic 6. Riding, training or driving a vehicle pulled by an equine or

the person provides relating to an egegrcy or a potential emer | . . g
gengyregarging either of thge following: y P beinga passenger on a vehicle pulled by an equine.

(a) Mitigating or attempting to mitigatiae efects of an actual 7. Assisting in the medical treatment of an equine.
or threatened dischge of a hazardous substance. 8. Shoeing of an equine.
(b) Preventing or cleaning up or attempting to prevent or clean 9. Assisting a person participatirig an activity listed in
up an actual or threatened disajeof a hazardous substance. subds.l.to8.
(3) Theimmunity under sub(2) does not extend to aper _ (€) “Equine activity sponsor” means a person, whetiperat
son: ing for profit or nonprofit, who @anizes or provides the facilities
(a) Whose act or omission causes in whole or in part the act{@d| @n equine activityincludingowners or operators of arenas,
or threatened dischge and who would otherwise be liable for th&lubs, fairs, schools, stables and therapeutic riding programs.
actor omission; (d) “Equine professional” means a person engaged for com
(b) Who would be liable for the disclyarunder ch@81t0285 Pensatiorin the rental of equines or equine equipment or tack or
or 289to 299 or any rule promulgateor permit or order issued I the instruction of a person the riding or driving of an equine

underchs.281 to 285 or 2890 299, orin being a passenger upon an equine.
(c) Whose act or omission constitutes gross negligence or(€) “Inherent risk of equine activities” means a danger or con
involvesreckless, wanton or intentional misconduct; or dition that is an integral part of equine activitigg;luding all of

(d) Whoreceives or expects to receive compensation, Otﬁgpfollowmg: . . .
than reimbursement for out-of-pocket expenses, for rendering 1. The propensity ohn equine to behave in a way that may
the advice and assistance. resultin injury or death to a person on or near it.

(4) (a) Any hazardous substance predictor or any person who 2- The unpredictability of an equirseteaction to a sound,
providesthe technologyto enable hazardous substance predigl0vementor unfamiliar object, person or animal.
tionsto be made is immune from civil liability for his or her good 3. A collision with an object or another animal.
faith acts or omissioni® making that prediction or providing that 4. The potential for a person participatingaimequine activity
technology. to act in a negligent manneo fail to control the equine or to not
(b) The good faith of any hazardous substance predictor or @gywithin his or her ability

personwho provides the technology to make a prediction is pre 5 Natural hazardsncluding surface and subsurface condi
sumedin any civil action. Any person who asserts that the acts jons.

omissionsunder par(a) were not made in good faith has the-bur - «property” means real property and buildings, structures
denof proving that assertion by clear and convincing eV'dencedndimprovements on the real property ’

(c) The immunity under pafa) does not extend to amerson (g) “Spectator’ means a person who attendsvatches an
describedunder sub(3) (a) (b), or (c). equineactivity but does not participate in the equine activity or

History: 2005 a. 155s.45, 47; 2005 a. 34%.55. S . R
NOTE: 2005 Wis. Act 347 which affected this section, contains extensive performany act or omission related to the equine activity that con

explanatory notes. tributes to the injury or death of a participant in the equine activity
o o ) (2) Except as provided in sulf8) and(6), a person, including
895.4803 Civil liability exemption; information con - anequine activity sponsor or an equine professional, is immune

cerning paternity . Any member of the sthbf a hospital who - from civil liability for acts or omissions related his or her partic
is designated by the hospital and trained by the department-of Gijhtionin equine activitiesf a person participating in the equine

drenand families under $9.14 (1) (cm)and who in good faith activity is injured or killed as the result of amherent risk of
providesto a childs available parents written information that igquineactivities.

provided by the department of children and families and oral ; ; ;
informationor an audio or video presentation about the form thgéésk?ngitfrlnrﬂmt@nggeusngﬁ; Sol#tt(ﬁg ?(;)Iﬁ)s\,lvri]r?é:apply if the person

Is prescribed by the state registrar unde3s15 (3) (b) 3and (a) Provides equipment or tack that he or she knew or should

aboutthe significance and benefits of, amternatives to, estab havek fault d the faul . tor tack th
lishing paternity under the requirements of9.14(1) (cm) is in?t\fy 2?"(;’26\1’;'2 aulty and the faulty equipment or tack causes the

immunefrom civil liability for his or her acts aomissions in pro ¢ . )
viding that oralinformation or audio or video presentation and (P) Provides an equirte a person and fails to make a reason

written information. ableeffort to determine the ability of the person to engsajely
History: 2005 a. 15%s.46, 48 2007 a. 20 in an equine activity or to safely manage the particular equire pro
vided based on the persarfepresentations of his or her ability
895.481 Civil liability exemption; equine activities. (c) Fails to conspicuously post warning signs of a dangerous
(1) In this section: inconspicuougondition known to him or her on the property that
() “Equine” means a donkelyinny, horse, mule or pony  heor she owns, leases, rents or is otherwise in lawful control of
(b) “Equine activity” means any of the following: Or possession.

1. Shows, fairs, competitions, performances or parades tha(d) Acts in a willful or wanton disregard for the safety of the
involve any breeds of equines and any equine disciplines, inclugrson.
ing combined training, competitive trail riding, cutting, dressage, (e) Intentionally causes the injury or death.
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(3m) A person whose only involvement in an equine activity (2) A local emegency response team, a membéisuch a
is as a spectator shall not be considecebe participating in the teamand the countycity, village, or town that contracts to provide
equineactivity. theemegency response team to the county are immune from civil

(4) Everyequine professional shall post and maintain gignsliability for acts or omissior)s related to carrying out responsibili
a clearly visible location on or near stablesyrals or arenas tiespursuant to a designation undeB23.61 (2m) (e)
owned,operated or controlled by the equine professional. The (3) A local emegency planning committee created under s.
signsshall be white with black lettering, each letter a minimum &9.54(8) (a) 1.that receives grant under 823.61is immune
one inch in height, and shall contain the following noticefrom civil liability for acts or omissions related to carrying out
“NoTice: A person who is engaged for compensaiticime rental responsibilitiesunder s323.61

of equines or equine equipment or tack or in the instruction of a(4) A regional structural collapse team, a menmtfesuch a
personin the riding or driving of an equine or in being a passeng@fam,and a local agencgs defined in $23.70 (1) (b)thatcon:
uponan equine is not liable for the injury or death of a persqgctswith the division of emgency management in the depart
involvedin equine activities resulting from the inherent risks mentof military afairs for the provision of a regional structural
equineactivities, as defined in section 895.481 (1) () of th& W collapseteam, are immune from civil liability for acts or omis
consinStatutes. sions related to carrying out responsibilities under a contract
(5) If an equine professional uses a written contract for toeaders.323.72 (1)
rentalof equines or equine equipment or tack or for the instructiorHistory: 1991 a. 1041995 a. 13201; 1997 a. 272001 a. 162009 a. 4243; 2011

i idi ivi i .258
of a person in the ridinglriving or being a passenger upon af A town that responds to a Level B hazardous waste release in its own capacity in

equine the contract Sha”_ contain the notice set forth in @_@hn theabsence of a countyide agreement does not receive immunity from civil liability
clearly readable bold print of not less than the same size as theersub. (2), 1995tats., but other statutory and common law immunities apply

print used in the remainder of the contract. OAG 1-99
(6) This section does not limit the liability @& person under S I .
: o 895.485 Civil liability exemption; agencies, foster par -
any applicable products liability laws. ents and family—operated group home parents. 1) In

(7) This section does not limit the immunity created under s section:

895.52 p - " . . .
History: 1995 a. 256 (a) “Family—operated group home” has the meaning given in

Theapplication of this section is not limited to equine professionals eX¢eption s.48.627 (1)

to immunity under sub. (3) (a) for faulty equipment dat apply when no connection u ” i i i
betweerthe equipment and the plaifit§ injuries was shown. KangasRerry2000 (b) Foster home” has the meaning given IH&02 (6)

WI App 234 239 Ws. 2d 392620 N.W2d 429 00-0001 (2) Exceptas provided in ss67.10 (7)and343.15 (2) any
“Providesan equine” in sub. (3) (b) means to make available for use an equine fggter or family—operated group home parent licensed under s.

the provider either owns or controls and does not encompass an equine previo i s liahili

soldor given to the individual claiming damages. Barrittawve,2003 WI App 185 H%y620r 48.625is immune from civil Ilablllty for any of the fel

266Wis. 2d 863669 N.w2d 189 03-0034 lowing:

A person asserting that he or she has immunity because he or she was “riding,” icgi ilv—
an‘“equine activity’ at the time of the injury—producing accident need not show that aéa) An act or omission of the foster or fam”y operated group

heor She was on the back of & horse at the moment of the aceident. The statq\ORI parent while that parent is acting in his or her capacity as a
wordedin terms of immunityfor acts or omissions “related to” participation in anfosteror family—operated group home parent.

equineactivity and not only for the act of the activity itself. Hellettellen,2013 . . . .
Vﬂ App 69, 32’18 Ws. 2d 22y3 831 N.W2d 430 12_1931’6 (b) Anact or omission of a child who is placed in a foster home

While it is true that a person who already owns or controls an equipaisipate  or family—operated group home whillee child is in the foster or

in an equine activity without being provided with an equine, in ordex parson who family—operatedyroup home parerst’care
doesnot own or control an equine to participate in an equine actatpeone must i X N ’ .
providean equine within the meaning of sub. (3) (b). It is immatesigither the per (3) Theimmunity specified in sul§2) does not apply if the act

sonwho allegedly provides the equine retains sole or primary control of the equipg. omission of a foster or family—operated group home parent was
Hellenv. Hellen 2013 Wi App 69348 Ws. 2d 223831 N-W2d 4301271916t donein good faith or was n):)t irﬁ) compligncepwith an?/ written
L L instructionsreceived from the agency that placed the child regard
8195]4851. C'V'{. liability exemption; ski patrol members. ing specificcare and supervision of the child. The good faith of
(1) Inthis section: o a foster or family—operated group home parent and the- com
(@) “Compensation” means wages, salaymmission or plianceof the foster or family—operated grobpme parent with
bonusesaid for services rendered, but does not include the-proxhy written instructions received from the agency that plaked
sion, at a discounted price or without cheyof food, beverages, child are presumed in a cidktion. Any person who asserts that
clothing, passes or other incidental benefits to ski patrol membesgoster or family—operated group home parent did not act in good
(b) “Ski patrol member” means a registered member of tffi@ith, or did not comply with written instructions received from

nationalski patrol who serves in that capacity without compenste agtl_ency that placed the chilthsthe burden of proving that
tion. assertion.

(2) Exceptas provided in sub(3), a ski patrol member is (4) Any agency that acts in good faith in placeghild with
immunefrom civil liability for his or her acts or omissiomehile afoster or family—operated groupme parent is immune from
heor she is acting in his or her capacity as a ski patrol memu@Yil liability for any act or omission of the agentlye foster or
including the rendering of emgency care. family—operatedyroup home parent, or the child unless all of the

(3) Theimmunity under this section does not apply if the a&)llowing oceur. . . )
or omission of the ski patrol member involves reckless, wanton or(8) Theagency has failed to provide the foster or family—

intentionalmisconduct. operatedgroup homeparent with any information relating to a
History: 1991 a. 318 medical,physical, mentalpr emotional condition of the child that
it is required to disclose under this paragraph. The department of
895.483 Civil liability exemption; regional and local childrenand families shall promulgate rulspecifying the kind
emergency response teams and their sponsoring agen -  of information that an agency shall disclose to a foster or family—

cies. (1) A regional emegencyresponse team, a member obperatedgroup homeparent that relates to a medical, physical,
sucha team, and a Io_cal_agenay defined i1$.323.70 (1) (h)_that mental,or emotional condition of the child.
contractswith the divisionof emegency management in the (b) Bodily injury to the child or any other person or damage

departmenof military afairs for theprovision of a regional emer 4 the property of the child @ny other person occurs as a direct
gencyresponsageam, are immune from civil liability for acts or egi1tof the failure under pafa).

omissionsrelated to carryingut responsibilities under a contract History: 1987 a. 3771989 a. 311993 a. 4461995 a. 27%.9126(19), 2007 a.
unders.323.70 (2) 20; 2009 a. 28
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NOTE: 1987 Wis. Act 377contains a pefatory note explaining the act. The malice referred to in sub. (2) is express malice, which requires a showing of
Cross—reference: See also ctDCF 37 Wis. adm. code. il will, bad intent, envyspite, hatred, revenge, or other bad motives against the per

Foster parents are not agents of the county for purposes of tort liakisitg B. ~ sondefamed, and not actualalice, which requires statements made with knowledge
v. Dane Countyl98 Wis. 2d 24542 N.W.2d 777(Ct. App. 1995)94-1081 See also  Of falsity or with reckless disregard for the truth. GibsoBwernite Tansportation
Estateof Cooper vMilwaukee Countyl03 F Supp. 2d 124 (2000) C0.2003 WI App 210267 Ws. 2d 429671 N.W2d 388 02-3158

EmployerLiability for Employment References. Mac Kels. Law May 2008.

895.486 Civil immunity exemption; reports of  insur - L L .
ance fraud. (1) In this section, “insurance fraud” means th&9°:488 Civil liability exemption; owner or person in
presentatiorof any statement, document or claim, orhepara 12Ul [possession of Fhe“ premises. (1) In this section:
tion of a statement, document or claim with the knowledge that the(@) “Construction site” has the meaning given i843.15 (2)
statementdocument or claim will be presentetiat the person (&)-
knew or should havé&nown contained materially false, incom  (b) “Owner or person in lawful possession of the premises” has
pleteor misleading information concerning aofythe following: the meaning given in €£43.15 (2) (b)

(a) An application for the issuance of an insurance policy  (2) Theowner or person in lawful possession of the premises

(b) A claim for payment’ reimbursememnt benefits payab'e andhis or her employees are immune from civil ||ab|||ty for the
underan insurance policy injury or deathof an assessor or a member of thef sififan

sessowho enters a construction site without the permission of

anc(:g)pcﬁig; yment made in accordance with the terms of ar-ins eowner or person in lawful possession of the premises or his or
Lo . . her employee to make an assessment on belfidiife state or a
(d A premium on an insurance pghcy political subdivision.
(e) The rating of an insurance policy (3) The immunity under this section does not apply if the

_(2) Any person who, absent malice, files a report with or funjury or death resulted from the reckless, wantorini@ntional
nishesinformation concerning suspected, anticipated, or €oniisconductof the owner or person in lawful possession of the
pletedinsurance fraud is immune from civil liability for his or hefpremisesor his or her employee.
acts or omissions in filing the reportfarnishing the information ~ History: 2009 a. 68
to any of the following or to their agents, employeedasignees:

(a) The ofice of the commissioner of insurance. 895.489 C|V|I I|ab|||ty exemption; tenancy references.

(b) A law enforcement &ter. (1) Inthis section:

(c) The National Association of Insurance Commissioners, (&) ‘Reference” means a written or oral statement about the
rental performance ofn applicant for tenancy and may include

(d) Any governmental agency established to detect and pigyementabout the applicarstpayment historconformance to

ventinsurance fraud. o _ rentalagreement requirements, or conformance to local and state
(e) Any nonprofit aganization established to detect and préaws; factual statements regarding any rental agreement enforce
vent insurance fraud. mentactions, including notices given unde784.17 704.19 or

() Any insurer or authorized representative of an insurer 710.15(5r); and factual statements about any dispute settlement

(3) Any information furnished by an insurir response to a betweerthe landlord and applicant in accordamdth any agree
reportor information furnished under su) is confidential and mentbetween the landlord and applicant relatingetanination
may be made public only if required in a civil or crimireaition. Of the applicang tenancy

(4) If a civil action is commenced against a person for-dam_(0) “Tenant” means a residential tenant, regardless of the type
agesrelated to the filing of a report or the furnishing of informa®f tenancy or rental period.
tion under sub(2) and the court determines that the person is (2) A landlord who, on theequest of a prospective landlord
immunefrom civil liability for his or her acts or omissions in filing of an applicant fotenancy or on the request of the applicant for
the report or furnishing the information, the person filing théenancyprovides a reference to the prospective landlord is pre
reportor furnishing the information shall recover costs under chumedto be acting in good faith and, unless lack of good faith is
814 and, notwithstanding 814.04 (1) reasonable attorney fees.shownby clear and convincing evidence, is immune from all civil

History: 1995 a. 177 liability that may result from providinthat reference. The pre
sumptionof good faith under this subsection may be reb
895.487 Civil liability exemption; employment refer - upona showing byclear and convincing evidence that the land
ences. (1) In this section: lord knowingly provided false information in the reference or
(a) “Employee” has the meaning given iri61.01 (3)and also madethe reference maliciously
includesa former emp|0yee. NOTE: This section is ceated eff. 3-1-14 by013 Ws. Act 76

(b) “Employer” has the meaning given in191.01 (4) History: 2013 .76

(c) “Reference” means a statement about an empleyee’ 895.497 Civil liability exemption: furnishing  safety
performanceor qualificationsfor employment and includes aservices relating to child safety restraint systems.
statemengbout an employegjob performance or qualifications (1) In this section:
for employment provided pursuant to the settlenoérat dispute (@) “Child passenger safety technician” means a person who
betweenthe employer and employee or provided pursuant to aB|4sa valid certification as a child passenger safety technician or
agreemenbetween the employer and employee relating to the tgchnician instructor issued by the National Highwayaffic
minationof the employee’ employment. Safety Administration or any entity authorizesy the National

(2) An employer who, on the request of an employee or-a piaighway Traffic Safety Administration to issue sucertifica
spectivee_mployer of t_he employee, provide_s a reference to th&ins.
prospectiveemployer is presumed to be acting in good faith and, () “Safetyprogram” means any program utilizing the services
unlesslack of good faith is shown by clear and convincing evpy child passenger safety techniciamsi not conducted for pecu
dencejs immune from all civil liability that may result from pro niary profit that provides assistance, inspections, educaion,
viding that reference. The presumption of good faith under thigyiceto the public in the fitting, installation, or adjustment of
subsectiormay be rebutted only upon a showing by clear and cfig safety restraint systems.
vincing evidence that the employer knowingly provided false “ . o ati .
informationin thereference, that the employer made the referenﬁgr(lct)h athgg:o;nygoc?ta;]rngﬁtl:gcvirr?;ans any person ofgamiza

maliciouslyor that the employer made the referenceidtation . -
of 5.111.322 1. Employs a child passenger safety technician.

History: 1995 a. 4411997 a. 35 2. Sponsors, térs, or oganizes any safety program.
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3. Owns property on which a safety program is conducted. (dr) “Qualified emegency household products” includes

(2) (@) A child passenger safety technician winspects, flashlights,generators, blankets, personal care products, house
installs, fits, or adjusts any child safety restraint system specifié@!d cleaning products, and ergency supplies that meet the
unders.347.48 (4) or who provides education or ottessistance Standardsor safety and quality established by federastate law
or advice relating to the safe installation, fitting, or adjustment &#gulation,or rule, that are not defective, and that havebeen
child safety restraint systems, is immune from civil liability for higecalled by the consumer products safety commission.
or her actor omissions in rendering in good faith such services. (e) “Qualified food” means food products that meetsten

(b) The immunity under paga) does not extend to any of thedards of quality established by state law or rule or federal law or
following: regulationsjncluding food products that are not readitarket

1. A person who receives compensationdimviding the ser abledue to appearance, age, freshness, grade, size, surplusage or

vicesspecified in pafa), other than reimbursement for expense&ther condition, except that “qualified food” does riatlude
. . .- . cannedfood products that are leaking, swollen, dereé seam
2. Aperson whose acts or omissions in providing the Services, ¢ airtight
specifiedin par (a) involve reckless, wanton, or intentional mis ' . . S
conduct. (2) Any person engaged in the processing, distribution, or sale
Th d faith of . idi . . of food products, for profit or not for profit, who donatesells,
(c) The good faith of a person in providitige services speci ata price not to exceed overhead arhsportation costs, quali

ﬁ%d g‘ pat (f.it)hi.s rikr‘esumed infa:;:y civil a(t::iqn. if tr}le seL\{ichea-]proﬁed food to a charitable ganization, food distribution service, or
videdare within the SCope of the persetraining tor Which the ,,,arymentalinit is immunerom civil liability for the death of

persorhas been certified. Any person who asserts that theractgr injury to an individual caused by the qualified food donated or

omissionsunder par(a) were not made in good faith has the—burSold by the person.

denof proving tha.‘t assert_ion _by (?,Ie_ar and convin_ci_ng e\_/i_dence. (2m) Any person engaged in the manufacturing, distribution
(3) 'fA‘ sponsonr:g @anization |s]!mm#|r:j&om civil liability . s216” of qualified emgency household products, for profit or
arisingfrom any acts or omissions of a child passenger S&fty ¢t brofit, who donates or sells, at a price not to exceed over
nicianin providing services specified in sull) (a)or arising i o2 4 and transportation costs, qualified emency household
connectionwith a safety program ihe sponsoring ganization o0 ctsto a charitable ganization or governmental unit in
receivesno compensatiofor the services provided by the childyegnngero a state of emgency declared under 823.100r
passengesafety technician or for participating in the salet¥ 353 11jsimmune from civil liability for the death of or injury to

gram. anindividual caused by the qualified emgency household pred
History: 2005 a. 3222007 a. 97 uct donated or sold by the person.

895.506 Civil liability exemption; weight gain and obe - (3) Any charitable aganization orfood distribution service
sity claims. (1) Any person who manufactures, markets, pack¢/hich distributes free of chge qualified food to any person is
distributes advertises, or sells food, as define@INUSC 321(f), immunefrom civil liability for the death of or injuryo an individ

is immune from civil liability for a persos’weight gain or obesity ual caused by the qualified food distributed by the charitalgia-or

causecby the consumption of the food, or for a health conditiofzationor food distribution service. -
related to weight gain or obesity (3m) Any charitable agyanization that distributes free of

(2) Subsectior(1) does not apply to any of the following: chargequalified emegency household products receiwaaber

. . . sub.(2m) is immune from civil liability for the death of or injury
e aensneeing, 0 ah navua caused by he gaifd garcy housefol
distribution,advertisement, labeling, or sale of fhed, and thé productdistributed by the charitablegamization.

At ; ; ; ; 4) This section does not apply the death or injury was
violation was the proximateause of the weight gain, obesity ( : o
relatedhealth condition. causedoy willful or wanton acts or omissions.

! ) History: 1981 c. 2191983 a. 18%.329 (20) 1987 a. 271987 a. 312.17; 1989
(b) A claim for breach of contract or express warrantyan  a.108 1991 a. 392005 a. 1552007 a. 792009 a. 42180

nectionwith the purchase of the food. 95.512  Civil liability exemption; access to toilet facil
21(8)59 gllem regarding the sale of food that is adulterated uno%y. 'If an employee of a retalil estéblishment permits a person to
. usethe establishmerst'toilet facility, under the requirements of s.

(3) In addition to the costs allowed undeB$4.04 a defend 144 59 the employee and the establishment are immune from
ant that prevails on a motion under&2.08filed in an action iyl jiapility for the death of omjury to the person, or an individ

undersub.(2) may recover reasonable attorney fees and the costs other than an employee who accompanies the person, that is

ofJ_hte invzte()sc)tsigagggoecl)gd IiJiYQation. causedby or during the use of the facilitunless the death or
Istory: a. 3252007 a. injury was caused by a willful or wanton act or omission of the
895.51 Civil liability exemption: food or  emergency ~ €MPloyee.

household products; donation, sale, or distribution. History: 2009 a. 198

(1) Inthis section: o 895.514 Civil liability exemption; Health  Insurance
_(b) “Charitable oganization” means an@anization the con Risk—Sharing Plan and Authority . (1) In this section:
tributionsto which aredeductible by corporations in computing (a) “Authority” means the Health Insurance Risk-Sharing
netincome under §/1.26 (2) ) _ PlanAuthority established under sub¢tof ch. 149 2011 stats.
(c) “Food distribution service” means a program of a private (p) “Board” means the board of directors of the authority
nonprofit organization that provides fooproducts directly to oy «commissioner” means the commissioner of insurance of
individuals with low incomes or that collecfeod products for this state

and distributes food products to persons who provide the foo . " . .
productsdirectly to individuals with low incomes. (d) “Plan” means the health care insurance plan established
M N . o undersubchll of ch. 149 2011 stats.

(d) “Food products” has the meaning specified @301 (6) NOTE: Section 895.514 (title) and (1) arcreated eff, 1-1-15 bp013 Wis. Act

(dm) “Governmental unit” mearthe United States; the state;20.
any county city, village, or town; any political subdivision, (2) No cause of action of any nature may asgainst, and no
departmentdivision, board, or agenayf the United States, the liability may be imposed upon, the authonitian, or board; or any
state,or any countycity, village, ortown; or any federally receg agent,employee, or director of any of them; or insurers participat
nized American Indian tribe or band this state or an agency ofing in theplan; or the commissioner; or any agent, employee, or
thetribe or band. representativef the commissionefor any act or omission by any
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of them inthe performance of their powers and duties under ch. (3) This section does not apply the death or injury was
149 2011 stats., undet013 Wisconsin Act 20sectior9122(1L), causeddy willful or wanton acts or omissions.

or under2013 Wisconsin Act 16, section32 (1) (b), unless the  (4) This section does not apply to thale or donation of quali
personasserting liability proves that the act or omissionstt  fied food.

tuteswillful misconduct. History: 1997 a. 602005 a. 155
NOTE: Sub. (2) is shown as eated by2013 Wis. Act 20and amended by2013
Wis. Act 116, all eff. 1-1-15. 895.52 Recreational activities; limitation of property

(3) (a) Except as provided #013 Wsconsin Act 20section  owners' liability . (1) DeriNITIoNs. In this section:
9122(1L), and2013 Wsconsin Act 16, sectiorB2 (1) (b) neither 5 «Governmental body” means any of the following:
the state nor any political subdivision of the state nor afigenf 1 The federal t
employee or agent of the stater a political subdivision acting - 'helederal government.
within the scopef employment or agency is liable for any debt, 2. This state.
obligation,act, or omission of the authority 3. A county ormunicipal governing bodyagency board,

(b) All of the expenses incurred tiye authorityor the com commissioncommittee, council, department, distioctany other
missioner or any agent, employee, or representative of the coRiblic body corporate angolitic created by constitution, statute,
missionerjn exercising its duties and powers underletg, 2011 Ordinancejule or order
stats.,under2013 Wsconsin Act 20sectior9122(1L), or under 4. A governmental or quasi—governmental corporation.
2013Wisconsin Act 16, sectiorB2 (1) (b) shall be payablenly 5. A formally constituted subunit or an agency of suba.,
from funds of theauthority or from the appropriation under s3. or 4.

20.145(5) (g)or (k), or from any combination of those payment () “|njury” means an injury to a person or to property

sources. ; ) R o .
NOTE: Sub. (3) is shown as eated by2013 Ws. Act 20and amended bo13 . (©) “Nonprofit oiganization” means anganization or associ
Wis. Act 116, all eff. 1-1-15. ation not oganized or conducted for pecuniary profit.
History: 2013 a. 20116 (d) “Owner” means either of the following:
L ) . 1. A person, including a governmental body or nonprofit
895.515 Civil liability exemption; ~equipment or organizationthat owns, leases or occupies property

techno‘I‘ogy dongtlon. .(1) In this section: y 2. A governmental body aronprofit oganization that has a
(@) “Commercial equipment or technology” means goods gcreationahgreement with another owner
relatedprocedures used bought for use primarily in a business, () “Private propertyowner’ means any owner other than a

including farming and a profession. governmentabody or nonprofit aganization.

(b) “Institution of higher educationtneans an institution (f) “Property” means real property and buildings, structures

within the University of Visconsin System, a technical college or.,_ %! .
a private, nonprofit institution of higher education located in thézglerrsprzogfrgfr&sgshereon, and the waters of the state, as defined

state.

(2) Any person engaged in the sale use of commercial
equipmentr technologyfor profit or not for profit, who donates
any commercial equipmendr technology to a public or private
elementaryor seconda(y s<_:ho_o|, a trib_al school, as defined in
115.001(15m) or an institution of higheeducation or Who \ 4;ching motorcycling, operatingn all-terrain vehicle or utility
acceptsrelmbursement Ian amount not to gxceed overhead ar;ﬁrrainvehicle, operating a vehicle, as defined i840.01 (74)
transgo(l;t?tlorco%tls_ forany cotmrr;erualteqmpment ogtechn%Iog?bF a road designated under28.115 ballooning, hang gliding,
provided to a public or private elementary or secondary schooly o ; ; L o :
atribal school, or to an institution of higher education is immu hﬁﬁlng, tobogganingsledding, sleigh riding, snowmobiling, ski

At . S g, skating, water sports, sight—seeing;k—climbing, cutting or
from civil liability for the death of or injury to an individual cause emoving wood, climbing observation towers, animal training,
by the commercial equipment or technology

) ’ o harvestingthe products of nature, sport shooting and atfer
(3) This section does not apply the death or injury was outdoorsport, game or educational activitjRecreational activ
causeddy a willful or wanton act or omission of the person wh@y” does not include anyganized team sport activity sponsored
donatedor accepted reimbursement for the commercial equipy the owner of the property on which the activity takes place.

(g9) “Recreational activity” means any outdoor activity under
takenfor the purpose of exercise, relaxation or pleasncijding
practiceor instructionin any such activity “Recreational activ
g includes hunting, fishing, trapping, camping, picnicking,

ploringcaves, naturstudy bicycling, horseback riding, bird-

mentor technolog_.y (h) “Recreational agreement” means a written authorization
(4m) This section does not apply to the manufacturer of thftantedoy an ownetto a governmental body or nonprofigar

donatedcommercial equipment or technology nization permitting public access to all or a specified part of the
History: 1995 a. 12; 1997 a. 2372005 a. 1552009 a. 302 owner’sproperty for any recreational activity

A L . (i) “Residential property” means a building or structure
895'5|17 1C“f'| lt'ﬁ.b'l'ty et>_<en'1pt|0n. solid waste donation designedor and used as a private dwelling accommodation er pri
or sale. (1) .n IS sec |.on.. . . ) vate living quarters, and the land surrounditige building or
(a) “Charitable oganization” hashe meaning given in s. strycturewithin a 300—foot radius.
895.51(1) (b_)_ . . . ) (2) No buTY; IMMUNITY FROM LIABILITY. (&) Except as pro
(b) “Municipality” has the meaning given in289.01 (23)  vided in subs(3) to (6), no owner and no fiter, employee or
(c) “Qualified food” has the meaning given ir885.51 (1) (e) agentof an owner owes to any person who enters the dsvner
(d) “Responsiblainit” has the meaning given in287.01 (9) ~Propertyto engage in a recreational activity: _ o
(e) “Solid waste” has the meaning given ir289.01 (33) 1. A duty to keep the property safe for recreational activities.
(2) Any person who donates or seli,a price not exceeding 2. A duty toinspectthe propertyexcept as provided under s.
overheadand transportation costs, solid waste, or a matdddal 23.115(2). ) ) » )
is separated from mixed soil waste, to a materials reuse program3. A duty to give warning of an unsafe condition, use or activ
that is operated by a charitableganization, municipality or ity on the property
responsiblaunit is immune froneivil liability for the death of or (b) Except as provided in sul§8) to(6), no owner and no ff
injury to an individual or the damage to property causethby cer,employee or agent of an owner is liable for the death of, any
solid waste or material donated or sold by the person. injury to, or any death or injury caused, layperson engaging in
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29 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.52
arecreational activity on the ownsmroperty or foany death or occasionduring which the death or injury occurs, if the death
injury resulting from an attack by a wild animal. injury occurs on any of the following:

(3) LiaBILITY; STATE PROPERTY. Subsectior{2) does not limit 1. Platted land.

the liability of an oficer, employee or agent of this state orof any 2 Residential property

of its agencies for either of the following: 3. Property within 300 feadf a building or structure on land

(@) A death or injury that occurs on property of which this staf g classified as commercial or manufacturimgler s70.32
or any of its agencies is the owner at any event for which the owpg () 2.0r 3.

chargesan admission fee for spectators.

_(b) Adeath or injury caused by a malicious act oabyali- 06y owner acting within the scope of his or her duties.
ciousfailure to warn againgtn unsafe condition of which arfief N E
cer, employee or agent knewshich occurs on property desig . (7) NODUTY ORLIABILITY CREATED. Except as expressfyro-
natedby the department of natural resources ursd28.1150r Vided in this section, nothing in this section, X1.1] or s.
designatedy another state agency for a recreational activity 895.529n0r the common law attractive nuisance doctrine creates
(4) LIABILITY; PROPERTY OF GOVERNMENTAL BODIES OTHER anyduty of care or ground of Ila.blllttpwar.d.any person who uses
THAN THIS STATE. Subsectiorf2) does not limit the liability of a another’sproperty for a recreational activity

. , . History: 1983 a. 4181985a. 29 1989 a. 311995 a. 27223 227, 1997 a. 24
governmentabody othetthan this state or any of its agencies ofg1ya o 208 30is o a0 o0 & SH995 2 27228 227, 1997 2. 242

of an oficer, employee or agent of such a governmental body folNoTE: 1983 Wis. Act 418contains a statement of legislative intent in section
eitherof the following: 1.

(a) A death or |n]ury thabccurs on property of which a govern A municipality is immune from liabilitfor a defective highway or public sidewalk

. only when the municipality has turned the highway or sidewalk awégast in part,
memalbOdy is the owner at any event for whtble owner Ch@es to recreational activities and when damages result from recreational adiystiery

anadmission fee for spectators. v. Village of Sauk City146 Ws. 2d 247430 N.W2d 611 (Ct. App. 1988).
(b) A death or injury caused by a malicious act oabyali- “Recreationahctivity” does not apply to random wanderings of a young child that

. : . © . . imil ivities listeth sub. (1) (g). Sh h Ws. 2
ciousfailure to warn againsin unsafe condition of which arfief 35,945 N \i2q 35(1059) ‘steth sub. (1) (g). Shannon $hannonl50 Ws. 2d

cer, employee or agent of a governmental body knehich Thestates role as trusteef public waters is equivalent to ownership, giving rise
occurson propertydesignated by the governmental body for reco recreational immunity Sauer vReliance Insurance Compari2 Ws. 2d234
reationalactivities. 448 N.Ww2d 256(Ct. App. 1989).
Indirect pecuniary benefits constitute “paymentider sub. (6) (a). Douglas v
(5) LIABILITY; PROPERTYOF NONPROFITORGANIZATIONS. SUB  Dpewey,154 Ws. 2d 451453 N.W2d 500(Ct. App. 1990).
section(2) does not limit the liability of a nonprofit ganization “Injury”_under sub. (1) (b) includes death. Moublerthern States Power Ct57
or any of its oficers, employees or agents for a deatlinury ~ Wis. 2d 177458 N.w2d 836(Ct. App. 1990).

ici ici i i y providing a lifeguard a landowner does not assume a duty to provide lifeguard
Causemy a ma“uous a.Ct ora malncnous failure to warn against %gﬁ/ices in a non—negligent mann&rvin v City of Kenoshal59 Wis. 2d 464464
unsafecondition of which an dicer, employee or agent of the N\ 2d654(1991).
nonprofitorganization knewwhich occurs on property @fhich For purposes of sub. (4) (b), conduct is “malicious” when it is the result of hatred,
the nonprofit oganization is the owner ill will, or revenge, or is undertaken when insult or injury is intended. Er@ity

) . ... of Kenoshal59 Ws. 2d 464464 N.W2d 654(1991).
(6) LIABILITY; PRIVATE PROPERTY. Subsectiori2) does not limit Immunity is not limited to injuries caused by defects in propissif, but applies

theliability of a private property owner or of an employee or ageffall injuries sustained during use. Johnsoity of Darlington,160 Ws. 2d 418

of a private property ownewhose property is used for a recre466N.W.2d 233(Ct. App. 1991).

ationalactivity if any of the following conditions exist: A young childs inability to intend to engage in recreational activity does not render
. landownerimmunity inapplicable when the activity is recreational in nature. Nelson

_(a) The private property owner collects monggods or ser  schreiner161 Ws. 2d 798469 N.W2d 214(Ct. App. 1991).

vicesin payment for the use of the owtrsepropertyfor the recre llegal gambling conducted by a club occupying city park land placed the club out

ationalactivity during which the death or injury occurs, and thgde the protection of the immunity statute. LeElk Rod & Gun Club Inc164 Ws.

aggregatealue of all payments received by the owfoerthe use 29103 473 N.W2d 581(Ct. App. 1991).

. L . A party is not immune as an occupant when evidence unequivocally shows inten
of the ownets property for recreational activities du“ng the Y€&onal and permanent abandonment of the premises had occurred. MoBRogwglv

in which thedeath or injury occurs exceeds $2,000. The followings. Co.164 Wis. 2d 516476 N.w2d 287(Ct. App. 1991).
do not constitute payment to a privgamperty owner for the use Walkingto or from a non-immunactivity does not change a landowisestatus.
of his or her property for a recreational activity: Hupf v. City of Appleton,165 Wis. 2d 215477 N.W2d 69(Ct. App. 1991).
. i . . Sub.(2) (b) does not require a person injured by a wild animal to be engaged in a

1. A gift of wild animals orany other product resulting from recreational activity for immunity to attach to the property owrecaptive deeis
therecreational activity awild animal. Hudson.\danesville Conservation CIut68 Ws. 2d 436484 N.w2d

2. An indirect nonpecuniary benefit to the private property’- 22

: p Yy p . p p g Ya municipal pier was the type of property intendedé¢ocovered by the reere

owneror to theproperty that results from the recreational activitygionalimmunity statute. Crowbridge Village of Egg Harbqil.79 Ws. 2d 565508

3. A donation of moneygoods oservices made for the man N-W.2d15(Ct. App. 1993).

; A church that paid a fee to reserve park space, including a ball diamond, for a picnic
agementnd conservation of the resources on the praperty wherea “pickup” softball was played was not a sponsor of gamized team sport

4. A payment of not more than $5 per person per day fer peetivity under sub. (1) (g). ¥iha v Atlantic Mutual Ins. Co179 Wis. 2d 774508
missionto gather any product of nature on an ovgeroperty ~ N-W.2d 67(Ct. App. 1993). _ _ o
. Whether a person intended to engage in recreational activity isspaisitivein
5. A payment received from a governmental body determiningwhetherrecreational activity is engaged in. The nature and purpose of
i i izati theactivity must be given primary consideration. LinvilleQity of Janesville184
6. t_A pag/ment rectelved from a nonprofitganization for a Wis. 2d 705516 NW24 427(1904)
recreationa greeme.n. T . . Recreationaimmunity does not extend to activities of thadowner acting inde
(b) The death or injury is caused by the malicious failure of thendently of its functions as ownémmunity did not apply to city paramedics pro

private property owner or an employee or agent of the priv iding service to an accident victim at a city park. Linvill€ity of Janesville184

T t inst f diti th is. 2d 705516 N.w2d 427(1994).
broperiyownet 1o warn against an unsate condiion on the-prop jmjieq liability for nonprofit oganizations is not unconstitutional on equal

erty, of which the private property owner knew protectiongrounds. Szarzynski vYMCA, Camp Minikani,184 Ws. 2d 875517

(€) The death orinjury is caused bynalicious act of the pri N.wszit?nzgg(r::z%i)ﬁor to say hello is not a recreational activity under this section
vateproperty owner or of an employee or agent of a prigede  gicyern, American FamilyMut. Ins. Co190 Ws. 2d 413528 N.W2d 413(1995). '

erty owner Thata local firefightets picnic generated profits that were ugetpark mainte
(d) The death or injury occurs on property owned by a priv @nceand improvements and the purchase of fire equipment did not resulit in the event
propertyowner to a social guest who has been expressly and iaréﬂnga commercial, rather than recreational, activity urlisrsection. Fischer v

. S . ... DOylestownFire Department]99 Ws. 2d 83 549 N.W2d 575(Ct. App. 1995),
vidually invited by the private property owner for the specifims-0796

(e) The death or injury is sustained by an employee of a private
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895.52 DAMAGES, LIABILITY , MISCELLANEOUS Updated 11-12Wis. Stats. 30

Landneed not be open for recreational use for immunity to apply under this sewent,but rather the bacteria from animal waste tracked onto the equipment from the
tion. The focus is on the activity of the person who enters on and uses the land. Inulefendans real property and was directiglated to the condition or maintenance of
nity applies without regard to the owtgpermission. &tdoljak v Mosinee Paper the defendant real property Kautz v Ozaukee County Agricultural SocieB004
Corp.200 Ws. 2d 624547 N.W2d 602(1996),94-2549 WI App 202 276 Wis. 2d 833689 N.W2d 771 03-3281

An activity essentially recreational in nature will not be divided into component An owner under sub. (1) (d) 1. includes a person who has the actual use ofthe prop
parts,at one moment recreational and at another not, in applying this seciatul-V ~erty without legal title, dominion, or tenancy and encompassesidenof land who
jak v. Mosinee Paper Cor@00 Ws. 2d 624547 N.W2d 602(1996),94-2549 is more transient than eithelessee or an owneAn owner under sub. (1) (d) 2. is

Recreationalmmunity does not attach tdandowner when an act of the landewn @ governmental body or nonprofit ganization that has a written authorization
er's officer, employee, or agent that is unrelated to the maintenance or conditiorggntedoy an owner permitting public access to the oveproperty for any recre
theland causes injury to a recreational land.us@sky v International Association ationalactivity. It would be unreasonable atiow a snowmobile association immu
of Lions Clubs210 Wis. 2d 463565 N.W2d 260(Ct. App. 1997)96-2532 nity if it were granted an easement direchiyt dlsallqwmg it if theAea}sement went

A portable ice shanty located on a frozen lake does not qualify as recreatidifial to a government entityvhich then arranged with the association to manage,
“property,” and its presence on the lake is ifisignt to establish its owner as an maintain,and construct the trails necessary for recreational access. . LRiice
“occupant”of the lake entitled to recreational immunifoane vHelenville Mutual ~ County Snowmobile Tails Association, Inc2005 WI App 81280 Ws. 2d 765695
InsuranceCo.216 Ws. 2d 345575 N.W2d 734(Ct. App. 1998)97-1420 N.W.2d 889 04-1859

Walking for exercise through a padn the way to do errands was a recreational Walking may or may not be a recreational activity undeistaéute, depending on
activity. Lasky v City of Stevens Poin220 Ws. 2d 1 582 N.W2d 64(Ct. App. thecircumstances. Mere presence on property suitable for recreational activity when
1998),97-2728 aplaintiff is injured does not, ipso facto, make this section applicable. Although the

To find immunity under this section, the court must examine not only the flaintif injured persorns subjective assessment of the activity is pertinent, it is not controlling.
reasorfor being on the propertput also the activity taking place on t@perty A court must consider the nature of the propéhy nature of the own'sractivity
While aspectatdis presence at a school football game is recreational, the exceptintthe reason thimjured person is on the properté court should consider the total
from landowner immunity for injuries incurred in recreational activities for sponsoity of circumstances surrounding the activibcluding the intrinsic natur@urpose,
of organized sports extends to spectators, not just participants. M&ahool Dis  andconsequences of the activitRintelman vBoys & Girls Clubsof Greater Mit
trict of Colby, 226 Ws. 2d 704595 N.W2d 339(1999),98-0482 waukee,Inc. 2005 WI App 246288 Ws. 2d 394707 N.w2d 897 04-2669

An attendee at a fair who was injured while attempting to capture a runaway steefhe legislature did not enact this section to dtolowners from engaging in reg
wasengaged in recreational activitfhere is no “Good Samaritan” exception to theligent behavioy but to induce property owners to open their land for recreational use.
recreational immunity provided by this section. Schul@nnnell Mutual Reinsur  Recreationalisers are to bear the risk of the recreational actitdgid v Ackerville
ance,Co.229 Ws. 2d 513600 N.W2d 243(Ct. App. 1999)98-3466 SnowClub, 2007 WI App 43300 Wis. 2d 498730 N.W2d 428 06-0914
~ Immunity for nonprofit oganizations is not limited to those that act in the public This section doesot distinguish between active and passive negligence. Claims
interestandgratuitously open their land to the general public. Itis not a violation @by passive negligence, such anawmobile cluls alleged failure to retrieve groem
equalprotection to treat *non-charitable” nonprofiganizations dierently than  jng equipment from a trail, were no more viable than claims for active negligence,
privateproperty owners. Bethke kauderdalef LaCrosse, In2000 WI App 107 sych as an alleged decision to leave the disabled equipment partially on the trail
235Wis. 2d 103612 N.W2d 337 99-1897 ) - . ablind curve. All of the acts alleged were related to the condition or maintenance of
_Althoughindividual condominium unit owners helitle to an undivided interest (he snowmobile trail. Held.vAckerville Snow Club2007 WI App 43300 Wis. 2d
in common areas, a condominium association was an occupant and thereforgogNz3o N.\W2d 428 06-0914
ownerunder sub. (1) (d). Bethkebauderdalef LaCrosse, In2000 Wi App 107 Sub.(1) (c) does natlefine nonprofit by referencing the chapter under which cor
23%\1/\“' 2d 1(13612 N'W2%332 99-1897 i 5 und b. (1) (@). Th porations were incorporated, either ch. 180 or 181, sdabiat is not dispositive of
B e e s oo Jeieston 1l b an abstrd resl 0 ead s stmaiasgaor ro
thewalk was inextricably connected to recreational activitye plaintif user of the mggg%ﬂﬂgg{s&ggg? Itﬁz??jgftiﬂztittgg ;gnrl%ugrgzteﬁgst?gsnhﬁcgginn%%\lg;n;gte
easementyho was granted the right to use it by a 3rd—person holder of the easem gncieas a nonprofit, and has been in compliance ’with IRS regulations as a non
wasnot asocial guest of the land owner under sub. (6) (d) expressly and individu. fit. De La Tinidad v ’Ca itol Indemnity Corporatio@p09 WI 8315 Ws. 2d 324
invitedtof uﬁe th(T prcf)pﬁntyghe fg%t that thedeaSEmlentdowgamted the rifght of use r?t?ﬁN W.2d 586 07_00459 p . :

r id not render ndowner exempt from immurfi i . .
ﬁggr;l?b.t(g) ?2)? Sréai ég[sseeo(gl ?NI 663;4% \?\Is.ozd 6873%267 ,\?thod 51, UiAn occupant under sub. (1) (d) 1. includes persons who, while not owners or ten
99-0933 ants,havethe actual use of land. Occupant includes one who has the a(itual use of

An “owner” under sub. (1) (d) 1. includes an “occupant.” A child who is an-occfifoPertywithout legal title, dominion, or tenancin order to give meaning to “occu
pantis capable of extending an invitation that triggers the social guest exceptiBigS; the term should be interpreted to encompass a resident of land who is more tran
undersub. (6) (d). A guest'continuous act that begins on an ovsieroperty but sientthan either a lessee or an ownbfilton v. Washburn Counfy2011 WI App
propelstheguest a few feet from the property where an injury occurs compelled 1‘9\%—3_32\/\”5_- 2d 319 79_7 N.W2d 924 10-0316 . .
conclusionthat sub(6) (d) must be construed to allow for the extension of the social Wisconsin’sRecreational Use StatuteowWards Sharpening the Picture at the
gueststatus to the injuries defed. Waters v Pertzborn2001WI 62, 243 Ws. 2d  Edges. 1991 WLR 491.

703,627 N.W2d 497 99-1702 MinnesotaFire & Casualty Insurance Ca.Raper Recycling of LaCrosse: Why

This section is liberally construed in favor of property owners when the activity PropertyOwners Should Fear the Mischief of BatsPlay and \liéconsin Supreme
questionis not specificallylisted but is substantially similar to listed activities orCourtJustices at Wk. Salva. 2002 WLR 999.
whenthe activity is undertaken in circumstances substantially similar wirten Wisconsins Recreational Use Statute. Pendletoris. Waw May 1993.
stances of a recreational activitylinnesota Fire & Casualty Insurance @dPaper
Recyclingof LaCrosse2001 WI 64 244 Ws. 2d 290627 N.W2d 527 99-0327 . . .

Becausea childs subjective assessment of recreational activity could includ95.523 Recreational activities in a school building or
everyform of child’s play an objective, reasonable adult standard must be appli - limitati iahili
to determine whether a chidplay is recreational. Crawling through stacks of bale?h S.Ch00| grognds, limitation of "ablllty ' (1) DEFINITIONS.
paperat an industrial site while lighting matches and starting fires was not rect® this section:
ationalactivity. Minnesota Fire & Casualty Insurance CoPaper Recycling of “ i "

LaCrosse2001 W 64244 WS, 20 200627 N.W2d 527 99-0397 (a) “Governing body of a charter school” means the person that

Thenature of property can be a significant factor in determining whetrestian ~ OPeratesa charter school established under18.40(2) or (2m)
ity is recreational, although it is not dispositive. Thabmmercial site is used only or the entity that operates a charter school established under s.
for a business purpose thamnot open to the public, as indicated by a fence to ke? 8.40(2r)
peopleaway agues against childrens’ mischievous conduct on the premises bef & ' .
substantiallysimilar to a recreational activiMinnesota Fire & Casualty Insurance  (b) “Injury” means an injury to a person or to property
Co.v. Paper Recycling of LaCross#)01 WI 64244 Ws. 2d 290627 N.W2d 527 . . “ . A
99-0327 (c) 1. Except as provided in sub2l, “recreational activity

A deer stand is a “structure” under sub. (1) (f). A structure or improvemeedt meansall of the following;
notbe owned by the ownef the underlying land to constitute “property” under sub. . . L.

(1) (f). Peterson MMidwest Security Insurance C2001 WI 131248 Ws. 2d 567 a. Any indoor physical activitysport, team sport, or game,
636 N.W.2d 727 99-2987 o ) ) ) whetherorganizedor unoganized, undertaken for the purpose of
A suit by an elementary school student injured while playing during a mandats

schoolrecess was not barred by this sectiecause the student did not enter thﬁeruse;elaxatlo& diversion, education, or pleasure.

scgocil prODeTty t,czhetr%gagteui?r) a recrleation?tl aﬁtitnim for :?ucationl purches in b. Any outdoor activity undertakefior the purpose of exer
orderto comply wi € state compulsory attendance ana truancy laws. wnan .; H 3 H H H H H
SchoolDistrict of Stanley-Boyd2001 W1 125248 Ws. 2d 548635 N.W2d 762 C1S€» relaxation, or pleasur@cluding practice or instruction in

00-2356 any such activity In this subdl. b, “outdoor activity” includes

Sponsorshipnder sub. (1) (g) contemplates a relationship betweeperson or i ishi i i icnicki i
organizationpaying for or planning the project activity and the intended benefi hunting, fishing, trapping, camping, picnicking, exploring caves,

ciary and envisions a relationship between the sponsor and the activity resulting@furestudy bicycling, horseback riding, bird-watching, metor

financial benefits to the sponsoThat a city sponsored one socassociation did not  Cycling, operating an all-terrain vehicle, ballooning, hang-glid

meanit was a sponsor of all ganized soccer team activities on city fields. Miller; ili i H H i ili

v. Wausau Underwriters Insurance G203 WI App 58 260 Wis. 2d 581 659 mg..’ hlkmg’.tObOgganmg’ Sleqdmglelg.h ndmg’ SI’]_OWﬂ_']ObIlIng_,

N.W.2d 494 02-1632 skiing, skating,water sports, sight-seeing, rock-climbing, cutting
ttAsrllong f:ljsbone of tlh{s puigostes Ofor elrgga%ng ir; tPXe a_cti\lltity ils gecr_egt(i)%rz1 t\f;vel staptgemoving wood, climbing observation towers, animal training,

attachesand bars a claim. Kautz@zaukee County Agricultural Socig ; ;

App 202,276 Ws. 2d 833689 N.W2d 771 03-3281 . _ hqrvestlngthe products of nature, sport shooting, and any other

Thatplaintiff’s claim was she was injured when she became infected with E ceutdoorsport, game, or educational activity

asa result of climbing on farm equipment and not as a result of an activity on land « ; P : :

or improvements to land was irrelevant. Whether or not the equipment was prope, 2. Reqreatlonal activity does, r,‘Ot 'nCll,Jde any indoor or out

within the meaning of this section, the injuring mechanism was not the farm equE00r organizedteam sport or activity ganized and held by a
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31 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.525

school district, school board, or governing body of a chartmommonlaw attractive nuisance doctrine creates any dutacd

school. or ground of liability toward any person who uses school grounds
(d) “Recreational agreement” means a written authorizatid®engage or participate in a recreational activity held pursuant to

grantedby a school board or the governing body of a chartérrecreational agreement.

schoolto a person that permits public access to all or a specified(5) RECREATIONAL AGREEMENT. Each recreational agreement

part of the school grounds fdhe purpose of any recreationalshall include all of the following:

activity and that satisfies the requirements under @)b. (@) A description of the recreational activity or activities to be
~(e) “School board” means the school board or boastbol heldon the school grounds pursuant to the agreement.
directorsin chage of the public schools of a school district. (b) The time and place tifie recreational activity or activities.

(f) “School building” means a building designed for and used (c) Any eligibility requirementgor participation in the recre
asa school by a school district, by a schboard, or by the gev  ationalactivity or activities.
erningbody of a charter school. (d) Whether and, if so, to what extent participants who are
(9) “School grounds” means real properand any school minorswill be supervised.
buildings, accessory buildings, structures, and improvements (e) A clear statement describing a participaassumption of
thereon,owned, leased, or rented by a school district, by a schegk
board,or by the governing body of a charter school and used prinisory: 2011 a. 162
marily for public school purposes. S _ ) o
(gm) “Spectator” means a person who attends or watches a @5.525 Participation  in  recreational  activities;
reationalactivity but does not engage or participate in or intend fgstrictions on civil liability , assumption of risk. (1) LEc-
engageor participate in the recreational activity ISLATIVE PURPOSE. The legislature intends by this section to estab

(h) “Sport’ means an activity requiring physical exertion anBSh the responsibilities of participants in recreational activities in
skill and which, by its nature andganization, is competitivand 0'derto decrease uncertainty regarding the legal responsioility
includesa set c;f fules for play ’ deathsor injuries that result fronparticipation in recreational

activitiesand thereby to help assure the continued availability

_(2) NoDUTY; IMMUNITY FROM LIABILITY. (&) EXCept as pro hjs state of enterprises thaf@frecreational activities to the pub
videdin sub.(3), no school district, no schobbard, no governing |ic.

body of a charter school, and ndioér, employee, or agent of a

schoolboard or of a governing body of a charter school, owes f
any person who enters the school grounds of the school boar
of the governing body of a charter school to engage or particip
in a recreational activity held pursuant to a recreational agree rtat a ski area, as those terms are defined 16533 but

any of the following: _ includeshunting, fishing, trapping, camping, bowlirtgjlliards,
1. Aduty to keep the school grounds sfiethe recreational picnicking, exploring caves, nature studylancing, bicycling,

(2) DeriNniTioN. In this section, “recreational activity” means
y activity undertaken for the purpose of exercise, relaxation or
easure,ncluding practice or instruction in any such activity
creationalactivity” does not include participating in a snow

activity. horsebackriding, horseshoe-pitching, bird—watching, metor
2. A duty to inspect the school grounds. cycling, operating an all-terrain vehicle or utility terrain vehicle,
3. A duty to give warning of an unsafe condition, us@ativ-  ballooning, curling, throwingdarts, hang gliding, hiking, sleigh

ity on the school grounds. riding, snowmobiling, skating, participation in water sports,

(b) Except as provided in su®), no school district, no school Weightand fitness training, sight-seeing, rock-climbing, cutting
board, no governing bodyf a charter school, and nofioer, Or removing wood, climbing observation towers, animal training,
employeeor agent of a school board orafjoverning body of a harvestingthe products of nature, sport shooting, and participat
charterschool, is liable for the death of, any injury to, or any dealfd in & snow sport outside a ski area, as those terms are defined
or injury caused hya person engagir@y participating in a recre in 5.167.33 and any other sport, game or educational activity

ationalactivity held pursuant to a recreational agreement and takNOTE: Sub. (2) is shown below as affected 011 Wis. Acts 199%nd 208and
asmerged by the legislative eference bureau under s. 13.92 (2) (i).

ing place on t?schhoolgrounrclis (I)f the school board or of the gov (3) APPRECIATION OF RiSk. A participant in a recreational
emingbody of a charter schaal. activity engaged ion premises owned or leased by a person who

(3) LiaBiLity. Subsectior{2) does not limit the liability of a Jeta (s taciliti h | lic f PR
schooldistrict, a school board, a governing body of a chart(§ ers facilities to the general public for participation in recre

hool . | fh hool fional activities accepts the risks inherent in the recreational
school,or an oficer, employee, or agent of the school board or Qqjyity of which the ordinary prudent person is or should be

the governing body of a charter school for any of the following,yare. In a negligence action for recoverydsimages for death,

~(a) A death or injury caused tymalicious act or by a mali personainjury or property damage, conduct by a participant who
ciousfailure to warn againgtn unsafe condition of which arflef_ accepts the risks under this subsecisotontributory negligence,
cer,employee, omgent of the school board or of the governingy which the comparative negligence provisions 08%5.045
body of a charter school knewwhich occurs on the school shallapply
groundsof the school board or of the governing body of a charter 4) ResponsiBILITIESOF PARTICIPANTS. (2) A participant in a
schooldesignated fouse in a recreational agreement and beingcreationahctivity engaged in opremises owned or leased by
usedby a person for a recreational activity held pursuant to tB&erson who déérs facilities to the general public for participation
recreationabgreement. in recreational activities is responsible to do all offtil®wing:

(b) The death of or injury to spectator that occurs on the 1. Act within the limits of his or her ability

schoolgrounds of the school board or of the governing body of a 5 Heed all warnings regarding participation in the recre
charterschool designated for use in a recreational agreetiient 4tiqna) activity.

ing the recreational activity 3. Maintain control of his or her person and the equipment,

_(c) The death of or injury to a person participating in a FeCrgeyices or animals the person is using while participating in the
ationalactivity involving any of the following pursuant ta@cre  ecreationahctivity.

ationalagreement: 4. Refrain fromacting in any manner that may cause orcon

1. A weight room. tributeto the death or injury to himself or herself or to other
2. A swimming po_oI. sonswhile participating in the recreational activity
3. Gymnastic equipment. (b) A violation of this subsection constitutes negligence. The

(4) NoDpuTYy ORLIABILITY CREATED. Except as expressfyo- comparativenegligence provisions of 895.045apply to negh
vided in this section, nothing in this section oi181.11northe genceunder this subsection.
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895.525 DAMAGES, LIABILITY , MISCELLANEOUS Updated 11-12Wis. Stats. 32

(4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. (@) A par (4) LIMITS ON LIABILITY FORA SKI AREA OPERATOR;RELEASE
ticipantin a recreational activity that includes physicahtact AND LIABILITY OFA PARTICIPANT. (&) A ski operator who fulfillall
between persons in a sport involving amateur teams, includioithis or her duties under®57.33 (3)and(4) owes no further duty
teamsin recreational, municipal, high school and college leagues,care to a participant in a snow sport and is not liable forjary
may be liable for an injury inflicted on another participant duringr death that occurs as a result of any condition or risk accepted
and as part of that spart a tort action only if the participant who by the participant under suf®).
causedhe injury acted recklessly or with intent to cause injury  (b) A participant involved in a collision with any other pattici

(b) Unless the professional league establishes a clear pol@ntor with a nonparticipant may be liable for an injury or death
with a different standard, a participant in an athletic activity thétatoccurs as a result of the collision.
includesphysicalcontact between persons in a sport involving (c) This subsection shall be construed braadly
professionateams in a professional league mayliakle for an (5) EFFECT ON RELATED PROVISION. Nothing in this section

injury inflicted on another participant during and as part of thajfects the limitation of a property ownisr liability under s.
sportin a tort action only if the participant wivaused the injury ggg 52

actedrecklessly or with intent to cause injury History: 2011 a. 199
(5) EFFECTON RELATED PROVISIONS. Nothing in this section . S
affectsthe limitation of property owners’ liability underg95.52 895.527  Sport shooting range activities; limitations on
or the limitation of school districts’ liability of school boards’ liability and resrictions on operation. (1) In thissection,
liability, and of liability of governing bodies of charter schoolsSPOrt shooting range” means an area designed and operated for

unders.895.523 theuse and dischge of firearms.
History: 1987 a. 3771995 a. 223447, 1997 a. 2422005 a. 1552011 a. 162 (2) A persorwho owns or operates a sport shooting range is
199 208 . 13.92 (2) (). immune from civil liability related to noise resulting fromhe

NOTE: 1987 Wis. Act 377contains a pefatory note explaining the act. : ;
This section codifies commdaw. It does not impose a greater duty of care on indiOperatIonOf the sport shooting range. . .
viduals than exists at common lawRockweit v Senecal197 Ws. 2d 409 541 (3) A persornwho owns or operates a sport shooting range is

N.W.2d 742 (1995),93-1130 ) _ _ not subject to araction for nuisance or to zoning conditions
Sub.(3) does not mean that all who ski are negligent under all circumstances.

(3) and (4) when read together impose an obligation of ordinary care on a skieiut‘iatedto noiseand no QOU” may enjoin or re_Stra'n the operation

avoid foreseeable harms, including adherence to the conditions enumerated in @itUSe of a sport shooting range on the basis of noise.

(l%)égli\rés;a_rgS\/l(jascadeMountam, Inc223 Wis. 2d 39588 N.W2d 321(Ct. App. (4) Any sport shooting range that exists on July 16, 2013, may
Cheerleaderare immune from negligence actions because they participate i€@ntinueto operateas a sport shooting range at that locatior not

recreationahctivity that includes physical contact between persons in a sport-involyithstandingany zoning ordinance enacted undér%s69 60.61,

ing amateur teams. Cheerleading is a specause a sport is an activity involving ; : ;
physicalexertion and skill that is governed by a set of rules or customs. Cheerlea@eos62 61.350r62.23 (7) if the sport ShOOtmg range Is a lawful

areon amateur teams because a teangisiap oganized to work together and cheer Use or a legal nonconforming use under any zoning ordinance

leadersare a group dedicated to leading fan participation and takirign competi  enactedunder s59.69 60.61, 60.62 61.350r62.23 (7)that is in
tions. Cheerleading involvessignificant amount of contact among the participant

thatat times can produce a forceful interaction between the cheerleaders whens%ﬁgclton July 16, 2013. The operation of the sport shooting range
person is tossed high into the air and then caught by those same tossékms.v.Nofcontinuesto be a lawful use or legal nonconforming use- not

BaGkk‘frvzoo?\‘lfﬁ” 103_153‘/‘L‘5t- 2‘: 350753 N-Vl\’l2d 156_?6‘18?6 son. Ve withstandingany expansionf, or enhancement or improvement
m! nsin: I on. mmuni ntrover: naon. . H
Lo Jure 2009, o Hatest ecreational immunity controve §ondo to, the sport shooting range. _

(5) Any sportshooting range that exists on June 18, 1998, may
895.526 Participation in a snow sport; restrictions on continueto operateas a sport shooting range at that location not

civil liability , assumption of risk. (1) DeriniTions. All defi  withstandingall of the following:
nitionsin s.167.33apply to thissection unless the context other  (a) Section167.30 (1)941.20 (1) (d)or 948.6050r any rule
wiserequires. promulgatedunder those sections regulating or prohibiting the
(2) APPRECIATIONOF CONDITIONSAND RISK OF PARTICIPATIONIN  dischargeof firearms.
A SNOWSPORT. (&) Every participant in a snow sport at a ski area (b) Section66.0409 (3) (bpr any ordinance or resolution.
acceptghe conditions and risks of the snow sport as set forth in (¢) Any zoning ordinance that is enacted, or resolution that is
s.167.33 (2) adoptedunder s59.69 60.61, 60.62 61.350r 62.23 (7)that is
(b) Every participant in a snow sport at a ski area is presunrethtedto noise.
to haveseen and understood signage provided by the ski areg6) A city, village town or county may regulate the hours
operatorpursuant to s167.33 (3) betweenl1:00 p.m. and 6:00 a.m. that an outdoor sport shooting
(c) Every participant in a snow sport at a ski area accepts tremgemay operate, except that such a regulation may not apply to
failure to wear a helmet or wearing a helmet thatriproperly alaw enforcement diter as defined in 465.85 (2) (c)a member
sized fitted, or secured increases the risk of injurgeath or the of the U.S. armed forces or a private security person as defined in
risk of a more severe injuryEvery participant in a snow spatt s. 440.26 (1m) (hjwho meets all of the requirements under s.
askiarea accepts that a helmet may not be available for purcht§é.31(4) (a) 4.
or for rent at a ski area. (7) A person who is shooting in the customary or a generally
(d) Every participant in a snow sport at a ski area accepts thaceptablenanner at a sport shooting range between the hours of
naturalor man—-made items or obstaclei¢hin a ski area, includ 6:00 a.mand 1:00 p.m. is presumed to not be engagingisor
ing ski area infrastructure and ski area vehicles, may be unpaddetly conduct merely because of the noise caused by the shooting.
or not heavily paddednd accepts that there may be a higher rigkHistory: 1997 a. 2422001 a. 302005 a. 1552009 a. 3712011 a. 352013 a.
O,f 'njur,y Orde"?‘th or of a more severe _'njury associated with a Coﬁﬁl’his section does not prohibit the application of a zoning ordinance to a sport
sion with an item or obstacle that is unpadded or not heaviyootingrange unless the range was a lawful use under the ordinance as of June 18,
padded. %2886 Ig‘ivgsolf Avon v Edgar Oliver2002 WI App 97253 Wis. 2d 647644 N.W2d
(3) RESPONSIBILITIESOFA PARTICIPANTIN A SNOWSPORT. Every
participant in a snow sport is responsible to do all of the following95.529 Civil liability limitation; duty of  care owed to
(a) Fulffill his or her duties set forth in $67.33 (5) trespassers. (1) In this section:
(b) Choose whether to wear a helmet while participating in the () “Possessor of real property” means an owlessee, ten
snowsport. If the participant chooseswear a helmet, he or sheant, or other lawful occupant of real property
hasthe responsibility to ensure the helmatfithe correct size and  (b) “Trespasser” means a natural person who enters or remains
fit and to ensure that it is properly secungdle he or she partici upon property in possession of another without expreissptied
patesin the snow sport. consent.
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33 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.555

(2) Exceptas provided in sul§3), a possessor of real property (b) “Dischage” means, but is not limited to, spilling, leaking,
owesno duty of care to a trespasser pumping,pouring, emitting, emptying or dumping.

(3) A possessor of real property may be liable for injury or (c) “Federal on—-sceneoordinator” means the federafiofal
deathto a trespasser under the following circumstances: designated byhe federal environmental protection agency or the

(a) The possessor of real property willfullyantonly or reck ~ U-S. coast guard to coordinate and direct responses under the
lesslycaused the injury or death. This paragraph does not app#fionalcontingency plan.
if the possessor used reasonable and necessary force for-the puid) “National contingency plan” means the plan prepared and
poseof self-defense or the defense of others und@8%48or publishedunder33 USC 1321(d).
usedreasonable and necessary force fopituéection of property  (e) “Oil” means petroleum, hydrocarbon, vegetable or mineral

unders.939.49 oil of any kind or in any form and includes oil mixed with wastes
(b) The person injured or killed waschild and all of the fel otherthan dredged spoil.
lowing apply: () “Person” means an individual, owneperator corpora

1. The possessor of real property maintained, or allowedtton, limited liability company partnership, association, munici
exist, an artificial condition on the property that was inherentlgality, interstate agen¢gtate agency or federal agency

dangerouso children. (9) “Removal” means the containment and elimination of oil
2. The possessor of real property knew or should have knofkom water shorelines and beachestloe taking of other actions,
thatchildren trespassed on the property including disposal, as may be necessary to minimize or mitigate

3. The possessor of real property knew or should have knod@rna96$0 pUbllC health_ and welfare, |ncluqhng to fish, shellfish,
thatthe artificial condition he or she maintained or allowed to exiétildlife and public or private propertghorelines and beaches.
wasinherently dangerous to children and involved an unreason (h) “Removal costs” means the costs of removal that are
ablerisk of serious bodily harm or death to children. incurredafter an oil dischge occurs qrif there is a substantial

4. The injured or killed child, because of his or her youth dhreatof an oil dischage, the costs to prevent, minimize or miti
tenderage, did not discover the condition or realize tisg 9ate an oil dischge.
involvedin entering onto the propertyr in playing in close prex (i) “State contingency plan” means the plan prepared and pub
imity to the inherently dangerous artificial condition. lishedunder s292.11 (5).

5. The possessor of rgaloperty could have reasonably pro  (2) Notwithstanding any provision ofs. 93.57, 299.11
vided safeguards that would have obviated the inherent dang®@.13 299.31 299.43 299.45 299.51 299.53 or 299.55
without interfering with the purpose for which the artificial condisubchsll andlV of ch. 3Q ch.29, 281, 283 289, 291, 292, or323
tion was maintained or allowed to exist. or subchll of ch. 295 or any other provision of this chaptemper

(4) This section does not create or increase any liability on t€NiS immune from liability for damages resultifrgm the per
partof a possessor of real property for circumstances not specifi@'Sacts or omissions and for the removal costs resulting from
under this section and does notfedt any immunity from or the persors acts or omissions if all of the following conditions are
defenseso liability available to a possessor of real property undgtet:
commonlaw or another statute. (a) Those acts or omissions were taken while rendering-assist

History: 2011 a. 93 ance,advice or care related to the threat of an oil diggheato the
navigablewaters of this state or related to the removal of oil result
895.53 Civil and criminal liability exemption; tests for ing from an oil dischage into the navigable waters of this state.
intoxication. (1) In this section: (b) The assistanceydvice or care was consistent with the

(a) “Conservation warden” means a person appointed as-a ceational contingency plan or the state contingency plan or was

servationwarden by the department of natural resources undebtherwisedirected by the federal on-scene coordinator osdlee

23.10(2). retaryof natural resources.
(b) “Traffic officer” has the meaning specified in310.01 (3) Theimmunity under sub(2) does not extend to amer
(70). son:

(2) Any person withdrawing blood &be request of a trid (a) Who is required to act under2@2.11 (3) because the per
officer, law enforcement @iter or conservation warden for thesonpossessed or controlled the oil that was initially disgpdghr
purposeof determining the presence or quantity of alcohol; cointo the navigable waters of this staie caused the initial dis
trolled substances, controlled substance analogs oc@npina chargeor initial threat of dischge of the oil into the navigable
tion of alcohol, controlled substances and controlled substangatersof this state.

analogsis immune from angivil or criminal liability for the act,  (b) whose act or omission involves gross negligence of reck
exceptfor civil liability for negligence in the performance of thgess wanton or intentional misconduct.

act. . (c) Who causes personal injury or wrongful death.
(3) Any employer of the person under s(@).or any hospital () A person under sulf3) () is liable for any damages or

whereblood is withdrawrby that person has the same immunit L
from liability under sub(2), Yemovalcosts that another person is immune from under(8ub.

History: 1983 a. 5351983 a. 538.256 Stats. 1983 s. 89558985 a. 3311995 (5) Nothingin this section décts the responsibility of per
a.448 2005 a. 155 sonunder sub(3) (a)to fulfill that persons requirements under
s.292.11

895.54 Liability exemption; notification of  release. A History: 1995 a. 1921997 a. 35252 2003 a. 332009 a. 42

personis immune from any liability regarding any act or omission

regarding the notification of any applicabldéicd# or person under 895.555 Civil liability exemption; anhydrous ammo -

s.51.37 (10)304.06 (1)971.17 (4mpr(6m)or980.11 Thissee nia. (1) LIABILITY EXEMPTION. Except as provided under sub.

tion does not apply to willful or wanton acts or omissions. (2), any person who owns, maintaing; installs anhydrous
History: 1991 a. 2691993 a. 479 ammoniaequipment, as defined in®)1.10 (1) (b)or who uses

o . o anhydrousammonia for any legal purpose is immune from any

895.55 Liability ~exemption; oil discharge  control.  civil liability for acts or omissions relating to the anhydrous

(1) In this section: ammoniaequipment or to anhydrous ammonia that calaseage
(a) “Damages” means those damages specifie8BitUSC or injury to an individual, if that damage or injury occurs during

2702(b) (2) and includes the cost of assessing those damagethe individuals violation of s101.10 (3) (c)(d), (e), or (f).
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895.555 DAMAGES, LIABILITY , MISCELLANEOUS Updated 11-12Wis. Stats. 34

(2) ExcepTioN. A person is not immune from civil liability ~ (2) A person who intentionally releasas animal that is law
undersub.(1) if the damage or injury is caused by the personfully confined for scientific, farming, companionship or pretec
recklessor wanton acts or omissions or by acts or omissiotisn of personsor property recreation, restocking, research,

intendedby the person to cause damage or injury exhibition, commercial or educational purposes, actiithout
History: 2001 a. 32005 a. 14155, the consent of the owner or custodian of the animal, is liakiteeto
owneror custodian of the animal fdamages, punitive damages,
895.56 Liability exemption; handling of petroleum- attorneyfees and interesin the amount of the damages incurred
contaminated  soil under contract with the department atthe rate of 12% per year from the date of the intentional release.
of transportation. (1) In this section: Thedamages awarded shall include the costs of restoring the ani

(a) “Person” means an individual, owneperatorcorpora malto confinement.
tion, limited liability company partnership, association, munici  (3) Subsectiorf2) does not apply to any humanéiaér, local
pality, interstate agencgtate agencyas defined in €.12 (1) (b)  healthofficer, peace dicer, employee of the departmentredtu
or federal agency ral resources while on any land licensed undé69.15 169.18

(b) “Petroleum—contaminated soil” means smhtaminated or169.19 subject to certification under$0.21, or designated as
with material derived from petroleum, natural gas or asphalwildlife refuge under s29.621 (1)or employee of the depart
deposits,including gasoline, diesel and heating fudilgyified mentof agriculture, trade and consumer protection if tfieafs
petroleumgases, lubricants, waxes, greases and petrochemicatsemployees acts are in good faith and in an appareatithoe
andfrom any liability for the removal or remedying of petroleum— (4) (a) In this subsectiorf;security device” includes any of
contaminatedsoil or for damages resulting from the personthe following:
actionsor omissions relating to petroleum-contaminated soil ifall 1. Any fence enumerated unde®6.02
of the following apply: 2. A theft alarm signal device, a lglar alarm or any other

(@) The acts oomissions by the person occurred while-pesecurityalarm system or device.
forming a contract entered into undeB4.06 (2) includingacts 3. Adog.
or omissions by any person who has a direct contractual relation
ship with the prime contractpas defined in s779.01 (2) (d)
undera contract entered into undei84.06 (2)to perform labor
or furnish materials.

(b) In the course of performing a contract described in@gr
petroleum-contaminatesbil was encountered on the property o
which the contracted activity is taking place, and the petroleu
contaminatedoil cannot be avoided in performing the contrac

(c) The acts or omissions involviqgtroleum—-contaminated .
soil on the property were required by reasonably precise specifiE
tionsin the contract entered intmder s84.06 (2) and the acts X : .
or omissions conformed to those specifications, or were othem,gcrgatqugggqarr;l,zgs ldg%gneg '123)39'72215374') 27192 248 1999
directedby the department of transportation or bydegartment s, 2'538?5_ 56 a. 20269 a.27 .19 a. 27192, 248 &
of natural resources.

(3) Subsectior{2) does not apply to any person to whom ang95.58 Liability exemption; use of special waste under
of the following applies: public works contracts. (1) In this section:

(a) The person brought petroleum-contaminated soil onto the(a) “Department” means the department of natural resources.
propertyor otherwise caused the initial contamination of theprop () “Local governmental unit’ means a political subdivision

(b) Subject to patd), an owner or custodian of a confined-ani
mal is immune from civilliability for any damages to a person
who suffers the damages while violating or attempting to violate
$.943.75 (2)or (2m).
(c) An owner or custodian of an animal thatakeased in viola

ion of 5.943.75 (2)or (2m) is immune from liability for any dam
@gescaused by that released animal.
" (d) The immunityprovided to an owner or custodian of a-con
Qed animal under patb) doesnot apply if the injury was caused
Y a security device that is intendedligely to cause death or

erty with a hazardous substance, as defined 292.01 (5) of this state, a special purpose district in this state, an agency or
(b) The persors act or omission constitutes gross negligen@®rporationof such a political subdivision or special purpdise
or involves reckless, wanton or intentional misconduct. trict, or a combination or subunit of any of the foregoing.

(c) The person fails to warn the department of transportation(c) “Public works project” means any work done under-con
or the department of natural resources about the presencdradtto a state agency or local governmental unit.
petroleum—contaminatedoil encountered at the site, if the (cr) “Solid waste” has the meaning given ir289.01 (33)
petroleum—-contaminatesbil was reasonably known to the person d) “Special waste” means any type of solid wdstevhich

but not to the department of transportation or to the departmenhg) departmenhas granted a waiver or an exemption under s

naturalresources. _ 1289.43(3), (4), (7), or (8) or that is exempt by rule promulgated
(d) The person is under a previous or separate contract witfirjers. 289.05 (4)

stateagencyas defined in 5.12 (1) (b) solely to remove aem 2) The department may characterize a special wasstait
edy petroleum-contaminated soil or hazardous substances o8 tor heneficial use in public works projects. The department

property. . shallcompile and maintain a list of special wastes that are suitable
(e) The person causes personal injury or wrongful death. for use in specified types of public works projects in a format
History: 1997 a. 237 readily available to the general public and only those special

. - ) wastesmay be required by contracting agendie$e used in a
895.57 Damages and immunity; unauthorized release public works project. The list may include conditionader
of animals. (1) In this section: which the special waste may be used inphelic works project

~ (ag) “Animal” means all vertebrate and invertebrate specieg, order for subs(3) and(4) to be applicable. The list under this
including mammals, birds, fish and shellfish but excludingubsectioris not a rule under £27.01 (13)

humans. _ _ (3) Specialwaste, when used in a public works project, is
(am) “Humane oficer” means an dicer appointed under s. exemptfrom regulation asolid waste under c289if all of the
173.03 applicableconditions included in the list compiled under s(@).
(b) “Local health diicer” has themeaning given in £50.01 aremet.
(5). (4) A person is immune from liability for the use gdecial

(c) “Peace dicer” has the meaning given in®39.22 (22)  wasteon a public works project or for damages resulting from the
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35 Updated 11-12Wis. Stats. DAMAGES, LIABILITY, MISCELLANEOUS 895.61

person’sactions or omissions relating to the use of the special 3. A claim related to the installation, presence, or removal of
wasteon a public works project if all of the following apply:  asbestos.

(a) The acts opmissions by the person occurred while-per (b) “Corporation” means a domestiorporation for profit
forming work under a contract fa public works project includ organizedunder the laws of this state or a foreign corporation for
ing acts or omissions by any person who has a db@dfractual profit organized under laws other than the laws of this state.
relationshipwith the prime contractpes defined in §779.01 (2) (c) 1. “Successor ashestos-related liability” means any-liabil
(d), under a contract faa public works project to perform labority that is related to an asbestos claim and that was assumed or
or furnish materials. incurredby a corporation as a result of or in connection with any

(b) The acts or omissions involving the special wastes wesethe following:
requiredor permitted in a contract for a publiorks project and a. A meger or consolidation with a transferor
theacts or omissions conformedtt® provisions of the contract. b. The plan of mager or consolidation with a transferor

(5) Subsectiori4) does not apply to any person to wheither  relatedto the meger or consolidation with or into another corpo

of the following applies: ration.
(&) The persors act or omission involved reckless, wanton or ¢, An asbestos claim based on the exercise of control or own
intentionalmisconduct. ershipof stock or a corporation before the geror consolidation
(b) The persors act or omission resulted in injury or death tevith a transferor
anindividual. 2. “Successor asbestos—related liability” includiebility
History: 1999 a. 9185 2003 a. 882005 a. 253 that, after the time of the mger or consolidatiomith a transferor

for which the fair market value of the total gross assets of the suc
- : I cessorcorporation was determined under sib), was paid, dis
tions. “(:) In thnlshsec:;on. . . 097 01 (1 chargedpr committed to be paid or discgad by or on behalf of
(@) _ngency 1as t € meaning given Inc/.v. 1) the corporation, successor corporation, or transferor in connection
(b) “Small business” has the meaning given iB27.114 (1) with a settlement, judgment, or disapainthis state or in another
but does not include an entitgs defined in $48.685 (1) (bjor  jurisdiction.
50.065(1) (c) . (d) “Successor corporation” means a corporation that has
(2) Eachagency shall promulgate a rule that requittes assumedr incurred successasbestos-related liabilities before

agencyto disclose in advance the discretion that the agency Wilinuaryl, 1972, or that is any of that successor corporatie
follow in the enforcement of rules and guidelimgginst a small cessors.

business. The rule promulgated undehis subsection shall (e) “Total gross assets” includes intangible assets

includethe reduction or waiver of penalties for a voluntary disclo (f) “Transferor” means a corporation from which a successor
sure,by a small businessf actual or potential violations of rules p

or guidelines. The rule promulgated under this subsection nfaPeStos—relatdability is or was assumed or incurred.
include the consideration of the violaterability to paywhen ~ (2) APPLICABILITY. (&) The limitations in sul§3) apply to any
determiningthe amount of any monetary penakigsessment, or Successocorporation, except as provided in.f@j.
surcharge.The rule promulgated under tisisbsection shall spec  (b) The limitations in sul{3) do not apply to any of the follow
ify when the agency will natllow discretion in the enforcementing:

of a rule or guideline against small businesses and shall include all1. Worker's compensation benefits paid under 102 or a
of the following situations in which discretion is not allowed: comparablevorkers compensation law of another jurisdiction.

895.59 Liability exemption; disclosure of rule viola -

(@) The agency discovers the violation beftie small busi 2. Any claim against a successor corporation that doés
ness discloses the violation. constitutea successor asbestos-related liability

(b) The violation is disclosed after an agency audit or inspec 3. Any obligation unde29 USC 15]et seq., or under any €ol
tion of the small business has been scheduled. lective bagaining agreement.

(c) The violation was identified as part of the monitoring or 4. A successor corporation that, after a geeror con
samplingrequirements thaire consistent with the requirementsolidationwith a transferqgrcontinued in the business of mining

underan existing permit. asbestosselling or distributing asbestos fibers neanufacturing,
(d) The violation results in a substantial economic advantadistributing, removing, or installing asbestos—containimgd
for the small business. uctsthat were the same or substantially the same as those products
(e) The small business has repeatedly violated the same )t Were previously manufactured, distributed, removed, or
or guideline. installedby the transferor
() The violation may result in an imminent endangerment to (3) MEASUREOFLIABILITY. (a) Except as provided in pg),
the environment, or to public health or safety the cumulative successor ashestos—related liabilitiessucces
History: 2003 a. 145 sor corporation are limited to the fair market value of thizl
Cross—reference: See also ch®FI-Gen 2andDHS 19and ssATCP 1.40SPS  grossassets of the transferor determined as of the time of the
500.02 Tax 1.15 andTax 61.25fs. adm. code. mergeror consolidation with the successor corporation. Subject

to par (b), the successor corporation does have responsibility
for any successor asbestos-related liabilities in excess of this limi
tation.

(b) If the transferor to the successor corporation had assumed
or incurred successor asbestos-related liakiliyonnection with
a prior meger or consolidation with a prior transfertiren the fair
marketvalue of the total assets of the prior transferor determined
as of the time ofhe earlier meyer or consolidation is substituted

895.61 Asbestos successor corporation; limitation on
liability. (1) DeriNnmions. In this section:

(a) “Asbestos claim” means a claim for damagesses,
indemnification, contribution, or other relief arising out of or
relatedin any way to asbestos, including all of the following:

1. Aclaim related to the healéfects of exposure to asbestos
including a claim related to any of the following:

a. Personal injury or death. for the limitation under pata) for purposes of determining the
b. Mental or emotional injury limitation on liability of the successor corporation.

c. Increased risk of disease or other injury (4) ESTABLISHING THE FAIR MARKET VALUE OF TOTAL GROSS

d. Costs of medical monitoring or surveillance. ASSETS. (@) A successor corporation may establish the fair market

2. A claim made by oon behalf of any person exposed td/alue of total gross assets for purposes_of the limitations u_nder
asbestosor by a spouse, parent, child, or other relative of the p&ub.(3) by any reasonable method, including any of the following:
son. 1. By reference to the going concern value of the assets.
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2. By reference to the purchagsgce attributable to or paid 895.62 Use of force in response to unlawful and forc -
for the assets in an arms—length transaction. ible entry into a dwelling, motor vehicle, or place of busi -

3. In the absence of other readilyailable information from Ness; civil liability immunity . (1) In this section:
which the fair market value can be determined, by reference to the() “Actor” meansa person who uses force that is intended or
valueof the assets recorded on a balance sheet. likely to cause death or great bodily harm to another person.

(b) To the extenthat total gross assets include liability insur  (P) “Dwelling” has the meaning given in&95.07 (1) (h)
ance that was issued to the transferor whose assets are being v4f) “Place of business” means a businessttiafctor owns
uedunder this subsection, the applicabjlterms, conditions, and O OPerates. _ ) o
limits of the insurance are noffefted bythis section. This sec  (2) Exceptas provided in suti4), an actor is immun&om
tion does not déct the rights and obligations af insurertrans civil liability arising out of his or her use of force that is intended

feror, or successor corporation under any insurance contractOgfikely to cause death or great bodily harm if the actasonably
relatedagreement, including all of the following: believedthat the force was necessaryptevent imminent death

1A t t settl t i relad odily harm to himself or herself or to another person and either
. A preenactment settlement resolving a coverage-relai§dne following applies:

dispute. . ) . (a) The person against whom the force wsed was in the pro
2. The right of an insurer to seek payment for applicablgssof unlawfully and forcibly enteringhe actors dwelling,
deductiblesyetrospective premiums, or self-insured retentionsnotor vehicle, or place of business, the actor was on his or her
3. The right of an insurer to seek contribution from a succegoperty or present in the dwelling, motor vehicle, or place of
sor corporation for an uninsured or self-insured period or forkwsinessand the actor knew or had reason to believe that an
periodwhen insurance is uncollectible or unavailable. unlawful and forcible entry was occurring.

(c) Subject to par(b), to the extent that total gross assets (b) The person against whom the force was used was in the
includeany liability insurance, a settiement of a dispute conceri¢tor'sdwelling, motor vehicle, or place of business after unlaw
ing the liability insurance coverage entered into bytthasferor Iully and forcibly entering ithe actor was present in the dwelling,

or SUCCeSSOr corporation with the insurer of the transteetare motor vehicle,or place of business, and the actor knew or had rea
qunto believe that the person had unlawfully and forcibly entered

August1, 2009, shall be determinative of the total coverage of t %, dwelling. motor vehicle. or place of business
liability insurance for inclusion in the calculation of the transfe 9,  Or P ; )
, (3) If sub.(2) (a)or(b) applies, the finder of fact may not eon
or’s total gross assets. . .
sider whether the actor had an opportunity to flee or retreat before
_ (5) ADIUSTMENTOF FAIR MARKET VALUE. (&) EXCeptas pro heor she useébrce and the actor is presumed to have reasonably
videdin pars.(b) to (d), the fair market value of the total grosgg|ievedthat the force was necessaryptevent imminent death
shallincrease annually at a rate equal to the sum of the following:(4) The presumption describeid sub.(3) does not apply if
1. The weekly prime rattor the first week of each calendarany of the following are true:

yearsince the meeror consolidation, as reported by the federal (a) The actor was engagéta criminal activity or was using

reserveboard in federal reserve statistical release H. 15. his or her dwelling, motor vehicle, or placetmisiness to further
2. One percent. acriminal activity at the time he @he used the force described
(b) The rate under paa) may not be compounded. in sub.(2).

(c) Theadjustmenof the fair market value of the total gross (b) The persomgainst whom the force was used was a public

g p ; p safetyworker, as defined in €941.375 (1 who entered or
assetshall continue as provided prar (a) until the date that the tt n¥ptedo enter the actts dwelling m(otz)r(t\l/)ehicle)r place of
adjustedair market value of the total gross assets is first exceecﬁq?;nesgn the performance of his or 'hefioibl duties. Thispara
by the cumulative amounts of successor asbestos-réiidt graphapplies only if at least one of the following applies:
ties paid or committed to be paid by or on behalf of the_ successor’ Thepublic safety worker identified himself or herself to the
corporationor a predecessor of thg successor corporation or bya%'forbefore the force described in si®) was used by thactor
on behalf of a transferor after the time of thegeeior consolida

. . : : 2. Theactor knew or reasonably should have known that the
gg?e:(r)r:ir\:\ggm the fair marketalue of the total gross assets Ispersonentering or attempting to enter his or her dwelling, motor

. . vehicle, or place of business was a public safety worker
(d) No adjustment of the fair market value of total gross assets(sy | any civil action, if a court finds that a person is immune
may be applied to any liability insurance that is includedhien o cjyil liability under sub(2), the court shall award the person
definition of total gross assets under s(#. (b). reasonablattorney fees, costs, compensation for loss of income,
(6) LiBERAL CONSTRUCTIONINTENDED. This section shall be andother costs of the litigation reasonably incurred by the person.
liberally construed to ééct its purposes with regard to successor (6) Nothingin this section may be construed to limit or impair

corporations. any defense to civil or criminal liability otherwise available.
History: 2009 a. 28s. 35.17 correction in sub. (3) (a). History: 2011 a. 94
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